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To the Reader. 
ned Lawyers know, that' never 


for the excellency of this Abridge- 

ment, it hath in it the very pith 
\ and ſubflance of the Reports ar 
. large, andſo Ireft, 


.' It 4 an abuſe that the Lawes and 

_ ſages of the Realme,with their Cau- 
' ſe2,09 u83 written, whereby they may 
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The Lord Buckburſts caſe, 40. El. | fo. 1. 


ez F a man for him and his heires, do war- 
{ rant Land to one and his heires 3 this 
. Is a generall warranty,becauſe there is 
{ not areſtraint againſt any particular 
| perſon in ceſteine. 

Upon a Feoftment without watran- 
ty, the Feoffee ſhall have all the Charters,which com- 


Prize warranty, and others, though they be nor given 


ra him, becauſe he is to defend the Title at his perill. 
Upon a Feottment with warranty , without expreſſe 
grant, the Feoftee ſhall not have any Charters, which 
ſctrve for to deraigne the warranty paramount. Alſo the 
Feoftor ſhall have all Charters, which ferve for main- 
tenance of the Title , but the Feofftee ſhall kave all 
which maintaine the poſſeflion , as Court Rolls, and 
wy are concomitant and incident to the poffeſ- 
1on. 

If A. be ſeized of a Seigniorie, rent, advowſon, or 
other thing that lyeth in grant, and grant the ſame Q- 
ver unto B. with watranty, and B. grant that to C. 
with warranty 3 In this caſe C. ſhall have the firſt deed 


| although B. be bound to warranty, for without that 
he cannot make any Defence againſt A. or any claim- 
ing by him. : 


Pelhams Caſe , 32, El. fo. 14. | 

\ Tenant for life, the remainder in Taile, the re- 

mainder in fee ,' baygaines and ſells the Land to 
B 


xz O 


A . 4 _— 
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2 orters. Caſe. . 


and he in remainder enters, and the entry is adjudg- * 


e4 lawfull ; for the Recovery is a Forfeiture, and the 
remainder may entersfor it is the common Affurance ; 
As if Tenant for life had levied a Fine, (9c. and ſuing 
of execution, doth not toll the entry of the remain- 
der, and a Writ of error was ſued, and the plaintifte 
releaſed the errors. | ng Se 4 


Porters Caſe, 35. El. fo. 22. 


32. JJ, 8. P. deviſed a houſe to his wife and her 
* heires, upon condition, that ſhe by adviſe, 


C7. with all convenient ſpeed, after his death ſhould Þ 


aſſure it, (9c. for maintenance ofa Free School, gyc. 
for ever, and dyes, 32. H.8. the wife enters, and 3.E. 
6. leaſes to A. for yeares, the heire of P.enters, and his 
entry adjudged lawfall ; becauſe 23.H.8. extends nor 


_ to good uſes, nor doth it make the conveyance voyd, | 
of give entry; but makes the uſe voyd 3 and admir the | 


. uſe voyd, yet the condition is not, for Counſell may 
;deviſe, (9c. as to have a Corporation by Pattent, and 

"licenſe to affure, and therefore the wife ought to have 
performed it. 


.., Any,man at this day mav give Lands, Tenements,. 


or hereditaments to any perſon 'or perſons, for the 
Hnding of a Preacher , maintenance of a Schoole, 
: maimed Sovuldicrs,poore people, reparation of Chur- 
* "ches, High wayes, Bridges, marriage of poore maids, 


 Or-any other charitable uſes. But it is good policy in | 
every ſuch Feoftment or eſtate, to reſerve to the Fe- þ 


ofter and his heires any ſmall rent,or to exprefle ſome 
ſmall ſumme of money for the conſideration of the 
_Faule befoxe receited. 


TC. 


| Lib.x1 | 


one, who before the Starnte of 14. El. ca 8. ſuffers a © 
' recovery, in which A. is vouched, and voncheth over, | 


Altonwoods | 


» 
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Lib. 1. Altonwoods Caſe. | 3 


Altonwoods Caſe, 42. Eliz. fo. 41; 


8. ſciſed of an eſtate Taile to him, and the heires 
* males of his body, and of a Fee expeftanr, 
grants in Taile, and dyes withour ifſue male ; adjud-" 
ged that the grant is voyd ; for the King had an eſtate 
Taile in poſſeflion, by which he might granc a lawfall 
eſtate for his own life 3 and a Fee, by which he mighc 
grant an eſtate Taile by ſpeciall recitall. And theſe 
words ( ex ſpecial gratia, (9c. ) ſhall not produce a 
ſtrainable conſtruion againſt the rules of Law, 'or 
7n deceptionem jegis. "IH, 


Catells Caſe, 23. Eliz. fo. 62: 


\ Tenant in Taile, the remainder to B. in Taile. B. 
grants arent charge, A. ſufters a common reco- 
very, and dyes without iſſue,. the grantee” diftraines, 
the Allene of A. brings a Replevin ; adjudged for 4 
the alienee by all the Juſtices of England that acome- « renw7* © 
mon recovery againſt a Tenant in Taile ; ſhall binde .,, 6-o fi% 
not onely the remainder, and all Leaſes, charges, q9c.' SR 54 564 
granted or made by him*in remainder, buralfo:the* 7 -— 
Reverfion, and all Leaſes, charges, @&c. granted by «++» oF? F: 
him in reverſion. ' HUS for M9 


Archers Caſe , 39+ 40. Blix. fo. 68, _ 28 *f) 


And was deviſed to the Father for life, 'the ie 
mainder to the next heire male of the Farber, 
and to the heires males of his body ; the devifor dyes, 
the Father infeoftes J. S. with warranty. ' Firſt” is was 
reſolved: by Anderſon avd Walmeſley et tas. (Cur. thar 
the Father had bur onely an eſtate. for Tife; for that 

he had an cxpreſſe eſtate for life demiſed unto wa, 
B 2 ; 


P . S A o 
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An .Bredons Caſe. 


and the remainder is limitted to his next heire male 
im the fingukar number, and his right heire male may 
not enter for the forfeiture in his life, for he cannor 
be heire ſo long as he liveth. Secondly, It was refol- 
ved thar the remainder to his right heire is a good re- 
mainder,; alchough he cannot have a right heire du- 
ring his life, but ir ſufticech thar ir veſteth eo znſtantz, 
that the particular eſtate derermineth, Dyer. 14. Eliz. 
fa,,309; Thirdly, .it was reſolved which was the prin- 
cipall:;point in this caſe, per tot. Curiam, thar by the 
Froftmevt of the Tenant for life; the remainder was 
deſtroyed; far every 'cantingent remainder ought ro 
veſt, cither during the particular eſtate, or ar the leaſt 
eo inſtanti that the particular eſtate determineth 3 for 
if the particylar eſtare. be .ended or determined in 
Deed or in Law before the contingency fall, the re- 
mainder is yoyd. And in rhis cafe, by the Feoffment 
of the Father, his eſtate. for life was determined by 
condition in-Law > which cannot be revived by any 
poſſibilicie-;! for this cauſe the contingent remainder 
15 voyd, for by the Feoftment no right of the particu- 
la eſtate remaineth -; and: the better opinion. was, 
that:the warranty bindes the remainder, though in 
Abeyanice.. | TW y 


Bredons Caſe, 39, 40. Eliz. . fd. 56. 

he tem mails 

Enant for lite, aud the:.remaiuder in Taile, joyne 

in a fine Come ceo, (9c. ro A. who renders a EE 
charge'of 40.1. a yeate, to Tevant for life, thegre- 
mainder dizs withouv iffae, the ſecond reminder in 
tatle enrers, Tenant for.life, diſtraines for the 'Reny 3 
adjudged he may, and thatthe rent remaines 5. after 
the 'death of Tenant in taile withour iſſue , during: 
the life of Tenant ' for life; the fine was no: diſcon- 
tinuance,/:for eyery one gave that which: he __ 
i..8 BE" awW- 

th 
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Corbets Caſe, © 5 


Jawfully give ,. and tis no. forfeityre by Tenant for 
life, for the Law conſtrues this. Firſt, ro be a grant 
of him in remainder 3 and after, the grant” of Tenant 
for life , Ut res mags valeat, qc. If Tenant, far lifes 
and the firſt remainder in Taile, make a feoffement, 
tis no diſcontinuance , though the firſt remainder in 
taile dies withour iſſue, nor 15 jt a forfeiture, but the 
feoffee ſhall hold it during the/life of Tenant for life 3 
bur if it be without deed, then-tis a ſurrender of Te- 
nant for life, and the feoffement of the remainder, Vt 
res magis waleat, (oc. | Es 


Corbets Caſe , 42. Eliz. fol. 84. of Perpetuines. 


(:; Covenants to ſtand ſeiſed to the uſe of himſelfe 
* for life,and after to the uſe of A.bis Eldeſt Son, 
and the Heires Males of his body, the remainder to 
the uſe of B. his ſecond Son, and the Heires Males of 
his Body , &c. And if A. or his iſſue, &c. ſhaki_at- 


tempt; &c. toalien, &c. by which any eſtate ſhall. be 


barred, &c. that after ſuch attempt, and before any a&t 
executed. the uſe and Eſtate of him ſo attemprigg,&c. 
ſhall ceaſe onely as to him fo artempting, in the fan 
degree as if he were naturally dead, & not atherwile, 
and that then it ſhall be immediately to ſuch perſpns, 
to whom it ſhould come by the intent of che Tides : 
ture, &c. C. dyes, A. fufters a recovery, B. enters, &c. 
adjudged he could nor, for this proviſo is repugnant, 
impoſhble, and againſt Law 3 for the death of Fenant 
gi taile, is nor a ceſſer of rhe'Eſtate raile, but, de 
without iſſue Males ; and by this: reaſon ,the ifſue | 
ſhould have it in the life of the Father, &c. And. for 
every difcent, &c, Death, naturall or civill, is requi- 


. fite, and tis not materiall., though Tenant in. Taile | 


had no ifſue at the time of the: breachs. for twas re- 
pugnant at.the beginning 3. and the. eſtate, taile doth 


B 3 not/ 


6  Shelleys Caſe. 


_ the recovery Paſſes the ſame day, and an Habere faci- 


Lib.1. 
not comrience, by the haying of iflue, and a pife in 
raile upon condition, that if the'Donee dyes, his e- 
ſtate ſhall ceaſe, is a void condition. Allo the proviſo 
5s void for the incertainty, as a gift to two, Et hered?- 
bus, is void though a Warranty be made ro them and 
their Heires, and in Fermine and Aſcotts Caſe , the like 
proviſo was adjudg'd voide 3 for be the proviſoa con- 
dition or a limitation,the intire eſtate ought to be de- 
feated by it, and an Effate in Land cannot ceale for 
part, and continue for the refidue, nor ceaſe for one 
perſon, and continue for another, nor ceaſe for a time 
and revive after, The. like judgement was betwixt 
Chomly and Humble, bur the Parliament, or Law, may 


make an.cſtate voide; as to one, and good to another, | 


as Tenantin ſpeciall raile, levies a fine, rhe iffue is 
barred nor the wife, ſoa releaſe by the demandant, 


. tothe vouchee is good , not by a ſtranger 3 ſo, ifan 
'Executor ſurrender a tearme, to one reſped tis ex- 


tio; to another tis afſetrs, $&c. And uſes are within 
the Statute De dons, though it ſpeaks onely of Lands 
and Tenements, and there ſhall be a Poſſeſſio fratris, 
go, of them, for they are guided by the Rules of the 


. common Law. Richill in the time of R. 2. and Thirn- 
'#z]n the time of H. 4. Juſtices, iatended to make a 
*pepervity, bur conld nor. IR 
& 2 013. ; 


*"e'* - Shelljes Caſe , 23. Elix; Fol. 94. 


PB Prnd Shelley leaſed for yeares, and after Cove- 
*mnanted. to ſuffer a recovery, which ſhould be to 


h wn arte arante 2nd after to the uſe of A. for 24. 


yeares, and after ro the Heares Males of the body of 


" the ſaid E.'S: andthe Heires Males of the faid Heires 
- Males, &c. E.S. dyes 9'of OFob. the firſt day of the 


Ferme, in the morning, betwixr'five and fix a clock, 


as 
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Lib.r. Albanzes Caſe. 7 
as ſeiſinam awarded, the recovery was executed the 
19 of Ofob. 4 Deccmb. the Wife of the Eldeſt Son 
( before dead ) of E. S. was delivered of a Son, na- 
med Henry, Richard, the ſecond Son of E.'S. entered. 
and made a Leaſe, &c. Henry entrecl upon the Leſſee, 
who brought an Eje firme, and Judgement was 


-given for the Defendant, and twas reſolved, that if 


Tenant in taile ſuffer a common recovery, and dye 
before execution , that execution may be ſucd a- 
gainſt the iſſue, for the intended recompence, in fa- 
vour of the common affurance, reſolved that the re- 
verſion in judgement of Law is not in the recover- 
er before execution ſued , for rhe judgement is, 
Quod recuperet ſeiſinam, which cannot be execured tijl 
entry, or claime, as*ris of a Common, &c. granted 
upon condition 3 for when a nian may enter, or 
claime, the Law will not pur things in him, till entry 
or claime. The third and great point reſolved, was, 
that the Uncle is in, as by diſcent, thongh he (41! 
not have his age, nor be inward. x. Becauſe the 
recovery being the Originall a&, had its Efſence in 
the life of E. S. to which the execution hath retro- 
ſpe&. 2. Becauſe the uſe might have veſted in E. 
S. if he were in life. 3. Neither the recoverors by 


their entry , nor the Sherifte by making execution 


may make an Inherirance tro whom they Pleaſe. 
4: Becauſe the Uncle claimed the nſe by the reco- 
very and Indenture, and by words of limitation, not 
purchaſe. 


Albanies Caſe, 28. Eliz. Fo, 111. 
A. By Indenture infeofted B. of two Acres, to the 
vie 


of A; for life, the remainder in taile ro C. the 
remainder in fee to D. with a proviſo, if E dye with- 


our iſſue; that A. atany time by Indenture ſealcd, &c- 


B 4 Jil 


: q 


8  Ciudlight Coe 
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in the preſence of foure, &c. may alter, &c. any uſe, 
8c. A. of the one Acre, infeoftes F. and for the other 
Acre, A. by Indenture renounces, ſurrenders, relea- 
ſes, &c. to B.: C. and D. the faid power, conditions 
authority, &c. E. dyes without iflue , A. by Inden- 
ture in preſence of foure, revokes the firſt. uſes , and 


9 wx "o limits new, reſolved that by the feoftement, the po- 
of 4 7, Wer tOrevoke , as to limit new uſes, wasexrin, and 


by Wray, chiefe Juſtice, the future power may be re- 
leaſed, as a condition ſubſequent , though the per- 


© formance or breach cannot be done without an .a&t 


precedent, but as to this poynt, the Court did not 
give their reſolution : but the whole Court agreed, 


__-—= that if the power had been preſent, ( as tis oſuall ) + 


this might be exyin& to any one, who hath a free 
hold in poſſeflion , reverſion , or remainder. *Twas 
moved ( if the fu:ure power could not be releaſed ) 
whether it might be defeated by the words of defea- 
ſance, both being executory ; and *twas faid that in 
all caſes, when any thing executory is created by a 
deed, that the farne thing, by conſent of all parries 
ro the creation, ly their deed may be nullified, as 
a warranty, recognizancesrents, charge, annuities, Co- 


venant, &c. And of the ſame opinion was Wray chicfe 


Juſtice, and the whole Court, and judgement given 
according. 


Chudleighs Caſe, Or the Caſe of perpetuities, 
Fo, 120. 


& ir Richard Chudleigh was ſeiſed in fee of the Man- 
—nor of D. and had iſſue foure Sonnes, A. B: CD. 
an1 26. Aprill, the third and fourth of Philip and 
Mary, infecfted E. F. &c. in fee, to the uſe of him- 
fclfe and his Heires of the body of G. rhen Wife of 
H. and aſter to the uſe of the performance of his 
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' Chudleighs Caſe, 9 


Will, for ten yeares immediately after his death, 
and after to the uſe of the feoftes, and their Heires, 
during the life of A. the Eldeſt Sonne, the remainder 
to the uſe of the firſt iſſue Male of the body of A. 


. and the Heires of the body of the firſt iſſue Male.and 


ſo to the ſecond jflue Male , the remainder to the uſe 
of B. the ſecond Sonne, and the Heires of his body, 
the remainder to C. &c. the remainder to D. &c. th 
remainder to the right Heires of himſelfe Sir Richar 
Chndleigh, died without iflye of the body of G. 10. of 
the Queene the feoftecs ('C. living ) by deed in- 
feofted, A. in fee, without conſideration, he having 
notice of the firſt uſes. A. hath iſſue a Sonne, na- 
med $, and after I. and after infeoffes Sir 1. C. with 
warranty, S. died withour iſſue, &c. I enters, &c. 
agreed, by all the Juſtices and Barons but two, that 
the feofftement made by the feoftees ( which had an 
Eſtate for life ) deveſts all the eſtates, and rhe fu- 
ture contingent uſes alſo ; and though A. had notice 
of the faſt uſe, *ris not wateriall, becauſe the ancient 
uſes were deveſted , and th's new eſtate cannot be 
ſubje& to the ancient uſes, which roſe out of the 
anciebtygſtate, agreed: thar 27, H. 8. doth not extend 
to deſtroy uſes , otherwiſe then by execation , and 
transferring the poſſeſſion to them, agreed by the 
moſt that 27. H. 8. doth nor transferre the poſſeſſion 
ro any uſe, but onely to uſes In efſe , which doth ap- 
peare by the Statute, for there ought to be a perſon 
In eſſe , {ciſed , and alſo a uſe Ineſſe, for if there be 
onely a pdſlibilicy of a uſe, there cannot be an exe- 
cution of the poſſeſſion ro the uſe: the Starute ſayes, 
That the eſtate ſhall be out of the feoffees , anil that the eſtate 
ſhall be in ſuch perſon which hath the uſe So that no R- 
ffate of the feoftces ſhall be transferred in abeyance 3 
and upon this twas concluded, that contingent uſes,or - 
1m pollibiliry, may be deſtroyed or diſcontinued , = 
ore. 


ts) Chudleighs Caſe, Lib.r. 
fore that they come In eſſe, as they might at common 
Law ; ſo the remainders limitted in uſe here, ſhall 
follow the rule and reaſon of Eſtates executed in 
poſſeſſion by the common law, and if the eſtate for 
life here had been determined by death, before the 
birth of rhe Sonne, the remainder in future ſhould be 
//|voide, though the Sonne were borne after, fora re- - 


inſtanti> when it ends. And twas holden by all, 


= that if the contingent uſe here, had come In eſſe, 


| ; xyo, _— ought to veſt during the particular eſtate, or 


. without alteration of the eſtate of the Land, it ſhould 


be executed by the Statute of 27. H. 8. Allo it was 
holden by moſt, that 27. A. 8. againſt the expreſſe 
Lecrer of it, ſhall not be taken by equity, becauſe, 
by preſervation of contingent uſes , miſchieves in- 
tended to be prevented, ſhall be preſerved and great- 
er introduced. Popham chiefe Juſtice ſaid, that by 
27. H.8. ſome uſes In efſe are executed preſently, 
uſes in futuro agreeable to Law, are executed if they 
come tn eſſe, in due time, but uſes not agreeable to 
Law are <Xxtirpated, for the intention of the Statute, 
was, to reſtore the ancient common Law. Five other 
points adjudged, beſides rhe principall matter. t. 
When Tenant for life ( the remainder being in taile 
ro A. ) infeoftes the reverſioner, tis a forſtiture, for 
It deveſts the eſtate in remainder 3 ſo if there be 
Tenant in taile, the remainder in taile, &c. and the 
diverſity is, when the privity and eſtate , is ſole and 
immediate, when not. 2. If A. hath iſſue B. and C. 
infants, anda leaſe is made to A. for life, the remain- 
der to.B. in raile, the remainder toC. in taile. A. is - 
dilſetſed;:and releaſes to' the difleiſor with wairantys 
and dyes, this diſcends upon B. within age, B.dyes, 
the warranty diſcends npon C. within age, .C. comes _ 
£0 full age, and three yeares/ after enters, hisentry is 
Jawfſull, for he might enctet in the life of kis:Apee- 
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ſtor, and if he doth not' enter yet the warranty ſhall 
not binde him, otherwiſe it is; when he is put to aQti- 


on, and Caveat, that after his full age , he' doth not 
ſuffer a diſcent before entry. - 3. If a difſeifor, &c. 
who hatha defeaſible title in a'Mannor, grant a vo- 
Jluntaty eftare by Coppy ( being forfeited, or eſ- 
cheated to'hjm ) this grant ſhall not binde him that 
hath right; after a recontinuance of the Mannor, ' at 
admitrances, which a difſeiſor , &c. makes to Copp 
holds, are good, for they are in a manner judiciall 
ats, and ſhall binde- the diſſeiſee. 4. Thar an eſtate 
made to one and his Heires, during the life of B. 
is but an Eſtate for life, upon which a remainder may 
depend. 5$.' That an Eſtate made to A. and his 
Heires of the body of Fane 5. is an Eſtate taile againſt 
the opinion of Aſcugh 20. H. 6: 36. 


Anne Maiowes Caſe, '35. Eliz. fo. 146. 


| Ohermarny and Feoffee npon condition, by Deed 
zoyne in a grant of arent-charge to C. the condt- 
rion is broken , the Feotfor reenters , the grantee di- 
ſtraines, the Feoftor brings a Replevin. Reſolved; that 
the rent remaines 3 to the objzeMion. that ?tis the 
grant of the Feoffee, andthe confirmation onely of 
the Feoftor, and a confirmation cannot-make a con- 
ditionall eſtate abſolute, nor alter the-quality of it, 
except it inlarge it : as 1f a Feoffor confirme the eſtate 
of the Feoffee upon condition, before the condition 
broken, -ir doth not make trabſolute. Anfwered, and 
agreed by the Court, rhat there is adiverſity, when 
the eſtate of him, to'whom the epnfirmation is made, 
1s upon an exprefſe condition';/ there the confirmari- 
on doth not' toll the condition; bar if fuch feotfee in- 
feofte another without condition, there a confirmati- 
on to the ſecond feottee exrints the tondition. - e- 

"n offee 


12> . * Chedingtons Caſe. _ 


offee upon.condirion ,grants A rent in tee. ;:the feoffor 


confirmes it to him and his heires , after enters 
for condition ww Jeng rent romances » and by 
Littleton every fee ſimple land may, be .charged one 
way or other, Concurrentihus his, (5c. andthe -"Fv3 
H. 9.is all one with our caſe, and here *tis. the ſtron- 
ver, becapſe the grant and confirmation. were,by the 
ſame Deed, ſo that therent, was never ſabjec to any 
condition. + - k Do 


. The Redbes of Chedingtons caſe, 40. Eliz. fo. 153. 


2; E. 6, the Refor of Ched.demiſed the ReQory to 
EI. Elderker for foureſeore yeares, if ſhe ſhauld live ſo 
long ; and if ſhe dyed, within the ſaid terme-: or alie- 
ned;that then her eſtate ſhauld ceaſe, and then by the 
ſame Indenture demiſes the premiſes to R. F. for ſo 
many yeares$, as, ſhall remaioe unexpired after the 
death, or alienation of EL. for the refidue of the terme 
of fobreſtore yeares,:- if he ſhall live ſo long, withour 
alienation, (9c. And ifhe dye, or alien within the ſaid 
terme, [then his eſtate ſhall ceaſe ; and then by the 
ſame Indenture he grants the premifſes ro W. for fo 
many yeares of the faid terme of foureſcore yeares, as 
Temaine, if he lives without altenation,and if W. dyes, 
or aliens within the ſaid terme» that his cſtate_ ſhall 
ceaſe, and then he; grants, exc. during ſo many of the 
foureſcore yeares,. which ſhall be unexpired-to T. his 
executors and aſſignes, which Indenture, -aud eſtate, 
was confirmed by the Patron and Ordinary; the Re- 
Hor dyes,: I, dyes, W,'dyes, and 17. Eliz.- Ellerker 
.dycs$; after R. enters, and dycs, 18. Ez. the executor 
of T. enters, and aſlignes to}. S. the ſucceflor of rhe 
Rector enters, and Leaſes to B, who upon ouſter, 
brought ay £j. Firms; Reſolved for the Plaintiffe, and 
that the Leab to:T. is yoyd. Argued for 'T.' 4 oy 
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:Chedingtons Caſe. 13 
demiſe was good, and a difference taken betwixt ter- 
mimm annornm,: and tempus annofam, 'as in this caſe of 
the demiſe co T. during fo many yeares of the foure- 
ſcore yeares,QFc.not of the terme of foureſcore yeares, 
if a Leaſe be made for 21, yeares, and afreranother 
Leaſe, 'ro commence from'the end and expiration of 
the ſaid rerme of yeares,- and after the Leaſe i£ 
ſurrendred,” the ſecond/ ternie” Ihall* commence pre- 
ſently, nobfo; if it were fromthe end of the ſaid 21. 
yeares. 'Reſ6lved that the demifes to R. and W. are 
voyd, -becaufe the terme-tliz/t El. had, was ſub mode, 
if ſhe ſhould fo long live , which is determined by her 
dearh, ergo, no refidue can /emainie to R. and W. and 
ſo *rwas adjudged between Greene and Edwards, and 
the Court agreed the diverfity -berwixt the demiles 
to R. and W. and the demiſe to T. *rwas argued that 
the demiſe to'T. was voyd. T1.” Becavſe that the Leſ- 
ſor had not power for to contra for the land during 
the fonreſcore yeares, for he-had-but a ibiliry ro 
have the land againe during rhe foureſcore yeares, 
uit if EL dyed, which poſſibility cannotibe demifed, 
but the Court delivered no opinion to this poynt- 
2. That rhic Leaſe to T. was voyd, for the incerrain- 
ty, how many yeares ſhoald be behinde, ar the death 
of El. a termor grants to B. ſo many yeares as ſhall be 
behinde trznpore mortss ſua, *tis voyd. Locrofts caſe ad- 
judged, a man poſſeſſed of a terme of 50. yeare,npon 
marriage of his Sonne, demiſed the land to his Sonne 
for 70 yeares, to commence after his death, the Leſ- 
lor dyes, the Leaſe was adjudged good, becauſe here 
he demiſed the land for 90. yeares, whichis certain, 
in which, this differs from 9. £.6. which diverſity was 
agreed by the whole Courr. 2. That *twas voyd, be- 
cauſe, he dyed in the life of EL.fo that the incertainty, 
cannot be reduced to a certainty in his life time, aud 
ſo cannotreſt in the executors, a Leaſe to one. for fo 
- many 
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14 Digges.Caſe.......> Lib.1. 
many -Yeares'as his Executors ſhall name, -is. voyd. 
Note, a diverſity berwixt-a.covenant and agreement, 
which is perfe&, and certaine, .though' it: rakes efte&t 
in 10n, upon a future-marter precedent ; and a 
covenant and agreement incertain, -which is to be re- 
duced to a certginty by matter ex poſt fafo, for in the 
firſt caſe, the, cſtate is bound. preſently, in the other 
not, which was agreed by:the Court. 4.::It. was mo- 
ved, if T. had been in life the demiſe .could not reſt 
in him 3 T.,dyed before R- or: W. and R. ſervived EL 
and by the exprefle condition-precedent, R. could 
not take, except El. dyed within the terme, and W. 
could not take, except Re:dyed within the terme, 
and this is as much as to ſay, that if R. dyes before E/. 
andT.cannot take,except W.dye in the life of ZLand 
R. ſurvived El. So that bath precedent contingencies 
faile, viz. the death of R.and.W. in the life of El. and 
though the demiſe to. R, and W. are voyd, yet the 
limitation precedent ( 474. the death of R. and w. 
in the life of EL) to the demiſe to T. is not yoyd, for 
his incereft'may dependupon both the contingen- 
cies, for ſo was the intention of the parties, and this 
was affirmed by the whole Court, by Popham Chiefe 
Juſtice, The Leaſe to'T. was. voyd for another cauſe, 
for it-cannot commence upon a contingent,which de- 
pends upon another contingent, as here the demiſe 
to T. depends upon the contingent annexed to the 
demiſe, made to W. and the demiſe ro W. depends 
vpon a contingency annexed to the demiſe to R. 


Digges Caſe , 42. Elix. fo. 173. 


2 o Digges was ſeited of the land in queſtion, and 
* Other lands infee, and by Indenture 6: Maij;.. 
Toe of the. Queene covenanred ( in conſideration of * +, 


marciage betf#ixt him and his wife, and for the ad- 
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Dzgges Caſe. I5 
vancement of T.. their Sonne, and' for two hundred 
pon paid to him before marriage ) that he and his 

eires would ſtand ſeiſed to the uſe of himſelfe for 
life, and after to T. in taile , and after to the uſe. of 
himſelfe in raile 3 with a proviſo ( for the confiderati- 
ons aforeſaid, ggc. ) that it ſhould be lawfull for him, 
at any time during his life, with conſent of certaine 
perſons, by Indenture to be Inrolled in any of the 
Kings Courts, to revoke any of the uſes, or eſtates, 
and for to limit new uſes. 6. Maij. 12. of the Queene, 
C. by conſent , (9c. by Indenture inrolled in rhe 
Chancery, revoked the uſes and eſtates aforeſaid, in 
parr of the land, and limitted the uſe of it to him and 
His heires 3 after, 20+ Sept. 13. of the Quyeene, by In- 
denture with conſent, gc. inrolled in Banck. XM. 13. 
C 14. of the Queene, declared that for the payment 
of his debts, that from the time of the inrollment of 
this Deed in Chancery, all the uſes in the firſt Ipden- 
ture ſhould be voyd, and that the land ſhould be to 
the uſe of himſelſe in fee : after, C. 26. Ofob. 14. of 
the Queene by Indenture covenanted for to levie a 
Fine of all his Jand, part of which ſhould be to the uſe 
of himſelfe and his wife, and his heires 3 which Fine 
was levied the ſame terme, after the Indenture dated 
20. Sept. was inrolled in Chancery, after C- enters, 
and makes his claime : and whether C. dycd ſeiſed in 
fee of the land mentioned in the Deed of Revocation 


of 20. Sept. was the Queſtion. - Adjudged, 1. that C. 


D. might revoke part at one time, part at another, 
till he hath revoked all ; bur he can revoke rhe ſame 
part but once, except that he hath a new power, &c. 
ro uſes newly limicted 3 for theſe words ( at any time ,) 
amoumt to ( from time to time, (9c. ) 2. That where 
the revocation is to be by Deed Indented to be in- 


Tolled, this is as much as to ſay, as by Deed Indented 


and inrolled , and till inrollment no revocation x I 
| o wk 


16 Mildmayes Caſe. 

- be, for orherwiſe perchance none ſhall be inrolled. 
3: That *rwas no perfe& revocation by the Indenture 
of 20. Sept. till the Deed were intolled in the Chan- 
cery ; for thongh thar the proviſo of revocation in the 
firſt Indenrute ſhall be fatisfied with an inrollment, 
in any of rhe Kings Courts, yer for that the Indenture 
of revocation it ſeclfe, limits the revocation to take 
effe, after the inrollmenr in Chancery, it ought to 
be ſo. 4. Thar the Fine leyied before the inrollment 
in Chancery ( which was before the revocation ) hath 
extin& the power 3 fee Albames caſe before adjudged, 
and Popham Chiefe Juſtice faid, thar without queſtion 
tuch a power might be releaſed, for *ris not meerely 
collaterall, but ſavonrs and raſtes of the eſtare of the 
land, which all the Court agreed. 5. If the Fine had 
not been, the auncient ufes were determined, with- 
out entry or claime, becauſe he himſelfe was tenant 
for life of the land, and the a& of revocation is as 
firong as claime ; and this point was agreed in the 
Earle of Salops caſe. 6. By the fame conveyance 
that the auncient uſes are revoked, orhers may be rai- 
fed, without claime, or other a, and the Law adjud- 


ges a priority of operation, Whites caſe adjudged ac- 
cording. 


Mi'dmayes Caſe, 24. Eliz. ſo. 115. 


A Uſe cannot be raiſed by any covenant, proviſo, or 
bargaine, (Fc. upon a generall confideration, and 
rherefore if a man by Deed indenred and inrolled,&c. 
for divers good cauſes & conſiderations, bargaine and 
ſell his Land to another , and his heires nihiloperatur 
inde, for no uſe ſhall be raiſed upon ſuch generall con- 
fiderations, for it doth not appeare to the Court, that 
the bargainor had quid pro quo. But the bargainee may 
averre, that money or other valuable confideration 
was 


was, paid or given, if ag truth iravas ſa,'and the bar 4 
Ic waz reſolved rhat when uſes are raiſed: by. cover 
nant in the confiderarjon of advancement of any of 
his blond , and after 1h the ſame Indenture a Proviſo 
that the Covenanror may make Leaſes for yeares, Ke. 
that the Covenantor in this caſe may not make Lea- 
ſes for yeares to his ſonne » daughter 5 or any of his 
blond, much lefle ro any other perſon, becauſe that 
the power to make Leaſes for yeares was voyd, when 
the Indenture was ſealed and delivered. For the co- 
venant upon this generall conſideration will not raife 

' any uſe, and no particular averment in this caſe may 
be taken 3 bat if the uſes be limitted npon a reeove- 
rie, fine, of feofftient, there neederh not any confi- 


wards Taker ene comer compel my con 


fideration expreſſed in the Indentore before the pro- 
viſo, for ( other ) onghr to be in qualitie, nature, and 
perſon, different, and advancement of his daughter is 
a conſideration mentioned before. = : 


Ambony Mildmay brought an aRion of the cafe againft 
Roger Standiſh , for ſaying that Lands were lawfully 
aſſured to John Talbott for 1600. yeares, and that he 
was lawfully poſſefſed of the ſame tearme 3 whereas 
in rruth the {aid Lands were nor lawfully affured for 


. { poſſeſſed of the intereſt thereof. And fo for - 
J ing of the tirle by ſpeaking. of the. words, Mildmgy 
- brought an aQion.. Standiſh juſtified the words, and 
$ ſhewed the title of Talbot: ,. and it was adjudged thar 


the aion was maintaineable and good, althoughthar 
-Zakhonjhad a limitation of the Land by will which was 
PP ESP Foe 


18 Mildmayes C aſe. Lib.1. 
the reaſon that Standiſh ( being a man not learned in 
the Lawes ) affirmed rhe words, yet becauſe he tooke 
upon him the notice of the Law, and, medled in a 
matrer that did uot:concerne him, Judgement was gi- 
yen for Mildmay ; Et ignorantia juris non excuſat. 


| Lib:  Manſers Caſe, , * 19 


z 
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THE SECOND Boo K. 
Of Sir Edward Coke, Lord ,'&c. 
Manſers Caſe , 26. Eliz. fo. 2. ” 


Fa man be unleatned and cannot read, 
and be bound to doe an att of ſealing 
' aſſurances, wrirings, &c. upon tender, 
' &c. he is not bound 'to ſeale and dee 
1 liver any ſuch writing) if there be nor 
pw ſome ready which may read the Deed 
party fo require it, and jn the ſame language 
and rongue that he underſtandeth. 7gnorantia duplex eff 
fati og juris, and ignorance in reading} or of: the lan- 
guage. ue ſunt 1gnorantiq fat, may excuſe, bur 7gno- 
Tantia juris non excuſat,” and if it be read unto him, -he' 
may not have a reaſonable time to ſhewir: ts hjs 
Councell learned, to ſee whether it agree with his 
bond or covenant ; for he muſt ſeale ir at- his perill, . 
or if the ſame be truly expounded to him , it is good 
enongh. Bur if ir be read amifſe, or Jetlared contrary 
to what it is, and thereby the illiterated man is de- 
) | ceived,he may yery well plead nom eff faFam';/For the 
| Law faith, it is not his Deed ;' and' ſo ft/was adjud- 
ged in Thoronghgoods caſe, being rhe third eaſeIn' this 
ſecond Baoke. Reſolved, thar if a man'be bound that IF 
4s get j Il doe an AR, in ſich caſethe takes upon | 
um, -that. 


ic ſhall doe it at hijs perill 3 for he which ts 
WV: bound, rakes more upon him for a ſtranger, 'then for 
| bunſelfe, in many caſes: A man plead, thathe mo : 


# 


20  Godtards teaſe. * Iblal | 


a-nian indernnified, 8c. he onght>to ſhew-how, 
orherre, where he pleads m Ok penn: Js ir. 
damnifttarus + = - * + : 


"?Goddards Caſe-z 26> Elix, Py 4+l 14 


AN obligation dated. the fourth of Aprill Anpo 24, 
El. and delivered as the Deed of the partic 30. 

Fuly An. 23. EI. adjudged the Deed. of the partie ; 
for though the Plaintifte in pleading, caninor alledge - 
the delivery -hefore, the Date, becaple, he is eſtoppe q 
yet a Jury whichare Tye "5 


corb= clogpeds' Rane = p i 


ſtance of- a Deed. ap age it want \ 
impoſſible Datc,as the.z0 ebriiaryy t n ' 
For thene gre three things of the\ Renee ISS: 22 
of a: Deed .(-viz1,), wrinng in paper, or Parcn 
—_ , and. delivery. Andif 3 {'F 

it want , In, pig re. ? 
um: wenn doc, yer the : formargh nd when a 
Deedis delivered, it. takes cf fie& by the drier ; hot 
byiche Dates i). + 7. 545 


th Therughands Ce © 6; Zh *'s 


o Elolved, that * tis. nat. materiall, hats ih [- 

> FY 40: che Deed is ME: ; Ne goolfers __ 

procurement 3.407.4.Strapp head; reades . 

the-wriing. or wor con th ar is, fo that 

he chatfeales;;ity be.a. prove ie ( Fidho | covii'in 

him ) deceived. rag who OF4-1S, al 

necalh widiops Re was ſ Ph 
avoyoec an to.B » ,DY PEAG 

ins mgdeey oat i at ſuch a 

_ 11s nbtdognd ro.deliver a Deed, i if a od 

- hit can reade it, inſuch language 4s 


Libs "2 wiſe Caſe, 2x 

* ſand, and if it. beread in other words , it ſhall nor 

% inde Fr, and ang ? fs at herb ofhim- to-whom.*cis 
wir 


purport of it be decla- 
red; obey red pu ihe doe no requeſt it, he - 
ſha]l'be Dn by it, t oe ir be made contrary to 
his Sa 2. Relolved/t it ſhall nor binde, if the 


effe& be | fared in other words; rhen it is, as if the 
Deed had been read in' other: words. Two Juſtices, 
a Feoftrhetit 'of rwo acres; is read as of one, ir ſhall 


not Eo ke Maiſers Caffe! before.” 
* "WP jfemans” Caſe | £91", fo. 15. 


Enant i in taile of certaine Lands, the remainder 
ro another in Fee he in remainder by Deed in- 


TS WwWe* w » 44 


dented. a $ rg in conſideration of bloud, &c. 
s for of ' confidefations, doth covenant ro 
and Wijel the {aid Lands "toithe uſe of himſelfe, 


and of the he he hejextnles of of his body: And for defaulr 
_ thereoh tothe afe of 2 ie, Hes heires and ſac- 

cefi her 'Afrer the tendnt in raile in poffefiion ſuf- 

feretha comihon recovery with - voucher. And whe- 

ther itwas a barre tothe ifſve in'raile was the que- 

ſtion 3 And it was 'adjudget that the iſſue in raile was 

barred, for good conſider#tionsare too general to raiſe 
, any. ufe,, withour fpeciall averment, that valuable or 
: orher.,g00d- con eration” was given. Reſolved, thar 
s | the Lag gala continue, in his name and bloud, is 
- not A Forde ation to'raiſe'a uſe' to the Queene, 
1 


Fr” as $9 Rs... i. A. ei 


though "fimitation to Her, were, for the preſerva- 
tion of the taile a RG dicontinuances and barres, 
.for there wants qui "Reſolved, if he had faid 
in conſideration, Fae the Queene is the head of the 
weale publique, and hath the care and charge, i as well .. 
to preſerve peace,as for ro repens hoſtility, yer *cis no 
good conſideration, for Kings ex officio ought to go” 
C 3 verne 


” - 290 tones exe a 


- erne their Subjects. in LU. (Cat Dy | 

1 the word (King. )-And-admit the-confideration' | 
ath been ſufficient to'raiſe a uſe ro-the, Queenez:Y' 
hat would nor preſerve the eſtate rails, by: force of 


'heAR 34. H.8. for nojeltare taile-is'preſerved. by, | 


he ſaid AR, except the. ſame eſtare- rails 'be .of the 
zeation or proviſion of theKingz and..nor. where a 
we raile 1s yu Por rags ofa OpSemeN Pe pa 
vithour proviſion of t As, MAY+ [ y:the 
occnble of the AR. Reſolved, tha before the "Y 
. tute of 34, #. 8. a common recovery. ibaryed 4 taile 

_ created by the King, - | 


Lanes Caſe _" 39, the. fe. 


| {+ ts e Th 

'F He Queene ſeiſed of/a Mapice in \ righ t TOVINY | 

Crowne, . by- her, Steward: granted ;copie-hold 
Lands, parcell- rheref,! oe jen COPpiey/: agcarding 
ro the cuſtome!; in 'Fee; (An Under 
the Exchequer Seale made a Leaſe of Fes lame Lavds 
to another for{21,-YEares » who. granted. OO ame 
Tearme ro rhe coppie-holder,; and ;after,the Qu 
reciring the Leaſe, for: yeares;, gramed the ever 4 
thereof 'in, Fre,»the Tearme- of: 21: yeares Expired, 
The Parencce of thereverfion entreth Kru che cop- 
pie- holder; and the-entrie-was adjudged good. Reſol- 
'ved, that. the Leaſe under the r Sedle was 
good, 'by..the uſage thee, for the —_ of every | 
Court, is ſr a- wr which the. common. 3s y. takes | 
, notice, without alledging; of itin pleading 5 ava eVve- 
ry Court at Weſtminfteris:bound to rake norice.: of the 
Cuſtomes of other Courts, otherwiſe of Cauits.in the 
Countrey : and the order of Exch is ro make 
Leaſes by (-Committims ſuch land. ) Reſolved, that 
the eſtate of the Coppie-holder was. derermined by 
the _ of the Leaſe for yeares ; And fo it was | 
Os | 


— 


Lib. 2. \ Baldwyns Caſe. 223 
adjudged againſt the Coppic-holder, not notwith- 
ſtanding that the Coppie-holders eſtate is taken to be 
bur an. eſtate; at will, yer. the cuſtome. hath fo efta- 
bliſhed the eſtare'of the:Coppicholder, that he is not 
 removeable at the will of the Lord, ſo long as he pe 
formes his cuſtomes and ſervices; and by the ſame 
reaſon the-Lord cannot derermine his intereſt, by any 
a that he can doe. And fo it hath been adjudged 
many times.:And the acceptance of this-Leaſe was the 
proper a& ofthe Coppie:holder. Reſolved, that by 
the ſeverance of the free-hold from the Mannox, the 
Coppichold eſtare is nor extinguiſhed. 


Baldwyns Caſe, 31. Elix. fo. 23, 


*J Hings which lye in grant,.and take the eſſence 
7: and efte& by delivery of. a Deed, without other 
cTemony, as rent, or common.out of Lands, &c. by 
the premiſles of the Deed to one and his, heires, ba- 
bendum- to the grantee for yeares. or life, this babendum 
is repugnant co the premiſles,, for che Fee paſſeth by 
rhe-ptemiſſes by. the delivery of the Deed, and.there- 
fore the habendum js voyd...And when a man giveth 
Lands by De<cdin Fee by-the premiſſes, habendum to 
the Leſſee for life; there..the habendumn is voyd , and 
__ regarh moſs ah eftet da Deed Thall be 
taken t ſtrongly againſt the Feoffor, and the 
beſt for rhe'Feoftee; fo GDH. D166 3-44, 35 : hs 
_ "When 4 ceremony is requiſite to) the perfeRion of 
aneſtare in" the:premiſſes limicted ,-and to the eſtate 
lIimitted in the: babendum, no. ceremony. is,xequifite 
bur onely:the-delivery of the Deed, alchoveh: e ha- 
bendum be of meaner, eſtate then the -premiſſes, the 
habendum ſhall ſtand good and qualifie the generali- 
tie of, the premiſſes, as a Fee granted in the. premif-, 
ſes, habendum ſor yeares, it is for yeares, and no inhe- 
WE ritance. 


24 _ Guſe of wipoapre. Lita, 


Titaiice: Note There Held} beewine 
ITE _——_— 


3 bent 66 Be thi i afbadivs Ifey but-if che © 
be fot yeares, -— romotin: and tes the 
impicicv of the Sy Mfrs MM a? 1 


-#. OY 

1th of gods, by 

x t, Afre1 Ga SfoH-awas ds which 
7s matret' d; of which ay He $t6/rake 
notice , and through to in of 
his debtz is yoydzand that a ſale of f ach goods by the 
Commiſſioners, is = Which: fale, by the Statute 
of 13. of e00ep » ought ro. be equall, to every. 


one Yate; ink to the quapraty, Bcc; Aud 
refolyes lyed guns royiſo in the (aid Sta-. 


p doth 'ngr-make any 
C hem bar of the penglry; bee. 
LT DEE wertte 
Net me nor ſeen the gopds ;agr 
the diſtfituy Ke hey be feveral},norjoytitz forthe 
nay He greater thenthe arher, ay inchis 
ry thar the Commiſſioners: fold the 
ec Gredios joyntly; byc further, that the 
was nndebted ro them in 273:ponnds;which 
'Be nitended 2 joyht debtang ſo good. Reſolved, 
. boon act giveth beefir to ſuch as will comme, and 
not-ro'them thar refuſe 3 & vigilemibis, Go non dormi - 
enibus, fitra ſubveninnt ; and every Creditor may take - 
norice of the Commiſſion, being watrer ofRecord. 1 


Benifworths Caſe, 3 33- Eliz, Tn Cornnnent Banco þ. 31. 
A Leaſe for yeares was made of one Me eſange; one 


Cloſe colled Rayndlds, and of divas other Lands 
| in 


by 146.4. - Doglhnevon; Caſe; - T5 
| 4s Dal; M8 HftdWards'(the effec being it the 
. Wo hve hg» ELabr entre Ante the fame Cloſe, and- 
#idketl a Feoffatetic of-rhe Meffiiape , and. of the 
Lands herewith demifed,' and! maketh livery in the 
ſame Cloſe, and afrerwards the Leſſee reentreth into - 
the fd" Cloſe: And if this was a good Feoftment, 
and livery of ſeifon of che ſai@ Cloſe, ( the Leffee nor 
any for him being in the ſaid Cloſe ) was the' queſti- 
-6n-' And jt was adjudged thar the livery and feifon 
*wis voyd j'a&well for rhe Cloſe as for the Mefſuage ; 
' ind rhe biker Land-cherewith demiſed-;' For the Poſ- 
ſeflien©fihe Meſſnape, which is his Caſtle, is a good 
poſſeſſion" of the 'Lavds therewith demiſed , and ic 
 -matr&s hot, whether livery be made on the Land 
-within 'yiew of >the houſe, or nor. When a man ma- 
- kethafeoftinenc of a Meflvage cum pertinentiis, he de- 
'parteth with nothing thereby, bur that which is par- 
cell'8f the/houſe ,- as buildings, cortelage, and gar- 


"of #Lefiee for yeares makes 4 Tieafe:for a certaine 
'Tearme of 'atty parcell/, and ſo divides the poilefſion 
> * thereof fd» the reſidue (if of this parcell ſo ſeve- 
red) Liverit be wade, the poſſeſſion in the relidue 
*by* the- firſt Leſſee, 'is mot 2ny impediment to the 
HFverie of this parcell,' otherwife- if- 2 Leflee make a 
_ Leaſe, at will bf any parcel! , there his-poſieflion of 

rhe: refidne ſhall hinder'the liverie made: mm this pir- 
2 cell, and with this judgement agreed all the other 
| pultices, and Serjeanys of Scrjeants Inne-in Fleere- 

"CETE., | OT » 
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. Eliz. fo. 32. 


| | Oo: H. 8. Ex certa ſcientia, (5c. graatedto A. for 

2% 300. 1.Omnia illa-Meſſuagia in tenura Fohdninis Browne, 

Scituate in Wells, zuper prioxatini de W. Speftant” . 
; | = an 


Doddingtons Caſe , 27 


— —— oo 


-——_ —_——_—— 


26 Sir Rowland Heywards Caſe. Lib.2." 
And in truth the Lands lie in D. in this cafe *rwas: | 
reſolved thac rhe grant was voyd by the Common 
Law, as well in caſe of a conimon perſon, as the King, W 
becauſe the grant is generall, and is reſtrained co one | 
certaine Village, and the grantee ſhall not haye any 
Lands out of that Village, to which the 'generalir 
of the grant is referred, for this Pronoune {ley hath 
his neceffary reference as well ro the Towne, as well- . 
as to the Tenure of T. B.'for if either the. one. or” 
the other faile » the grant is voyd:_ And fo'ir 'was' | 
adjudged, ; Per tot. cur, de Banco Regis, Reſolved allo, 
that this grant. was not holpen by 'the'Statute of 34: 
H. 8, For no grants are ho pen by this Scatute's nor" 
by any a& of confirmation, but fuch as comprehend 
convenient. cercainty. 1. Ruia generale uthil corn” 
zmplicat. And here no Tenements are mentioned," 
.to be granted, becauſe the generall grant heing in- 
tire, was referred to a falfiry, and therefore ir;canmot* 
be faid that:the Towne was miſ-named, 'and great in” 
convenience would follow , if, &c, for the Ring" 
ſhould -be' deceived, but the Srarure helpes 
there is convenient certainty, as, a, Mannor , Farries' 
Land, knowne by a certaine name, or Fopraining fo 
many Acpes, &c..So that it may appeare what things 
the King intended to paſſe. Note, tis the moſt ſure! 
way, for the Patentee to expreſſe as much as he can' 
In.cettainty, before the generall words. 


Sir Rowland Heywards Caſe, In cur. Wardoy 37s. | 
" Elix. fo. 35. x | abrct 


Ir Rowland Heyward (eaſed of a Mannor in Demeans, 
and repts, in [conſideration of money, doth de- 
mile, grant, Bargaine, and fell ro A. the ſaid Man- 
nours, Lands, Teremznts, an the. reverſfions 


__ 
vv nes 
p em, ren- 


The Bi: of Sarum had a preat wood of Tood. Acres, 

called Berewood, and infeofted another of one Houſe, 

and ſeaventeene Acres; parcell"of 'the "Wood; and 

made liverie in the Wood Houſe ; nothing pafſeth of 

the Wood before EleRion and the Heire of the feof- 

ang Foe EleQion. Bullocks Caſe, To+ Elix. 

In caſe where cleQion is given of twoſeverall things, 

he which is the primer Agent, and that ought ro doe 

the firft a, ſhall have alwayes the EleRion.: As if 
« 


— —— 


28 Sir Rowland Howarlds Caſts) Lib. 3. : 
a mari-granr a Rent of vwency:ſhillings, or a.Bohe, the 
Graneor ſhall have the Eledion,: for he is che primer \ 
Agent,: either by paying the one » of delivering ne”. 
other. If-a man make a Leaſe; rendring twenty (hil- 
oaks ;.M60 lathe ſhall have the Election, , 
Cavſs'que; ſupra» but 3f 1 give.pato you once my 
Horſes it» my Stable, there You ſhall have the;Eledi-. 
oh, for you- are the Primer Agent; by taking ior... 
ſeiſing one of them , andſoof- twenty trees þv wy | 
Woeg. Note for EleRioys eſa divert xfnies. 1. When 
nething. paſſes ro the grantees Ee! befots, Eletion 
there :ivoughr robe made, in the life of the Parties:; ,. 
but when the Eftare paſſes preſently,: &:c-he Gran- , 
tee, &c.-hisHeire or Execuror may elects 2: When , 
AE DUNEe, , 


rhe ſame thing paſſes and the Donee, Be: 
on, in-what wanner, 8c: he willtakent; 
Heirez og' Executor ay deft” g- hen: Election. 
35 give c0- ſeveral! perſons, the firſt-Thall; ſand, g.. 
Whey'ElkRion is given of two ſeveral; chings,. he. 
_ which onghr to doe the firffARt, ſhall haves Eledh-, 

on. 5. When the thing granted -1s-annuall; and to 
have contibuince , there-the-Eledion remaines''to. 
the Grattor /( it caſe, where the Law gives-him-E- 
letion ): as' well: after the day 'as before, atherwile 
iis when the thing is to be performed, (UVmca vice. 
6. The feoftee, &c. by his a& way forfeir his-Ele4i- 
on 5”as if A. iifeoftc B. of. rwo' Afres; Habendum, the 
one fof like, the other in Taile , and che-before 'E- 
le&ionmukes a feoftement of both ; here the feof- 
for ſhall'«prer in which he pleaſes, for the wrong of 
the feottee: 9. Though,;che Leſſees here enter ge- 
erally, yer they may Ele& after 5 ſo, if ong, be Exc 
cutor, and Deviſee of a terme, and entersgenerally, 
$&c. and after the Leſſees, in the principall caſe, made 
SIA for to take by bargaine and Sale, and had 

ents, | [ienth 


i Libch. 17h Biſk af wincheſlers Coſe: 29 
-Th + Bib of Winer Caſe 30. El. *. 43: 
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Rohn .chatar: common Law, 'none thad Capaci- 
take Tyzhes but ſpicicuall perfons,..or:Per- 
CRAMER the King, and regulacly no mecreLay- 
wan ivas- capable .ofthem { exceprin ſpeciall Caſes) 
for he could-not-ſue for them. in Court Chriſtian and 
regulacly, a ky-man had no remedy for .chem , -till 
32.'H;8.; ALay-man-may be diſcharged. of: Tythes, 
avthe:common:Law; by grant or by compoſition, 
Lev-Bainer preſeription,tor ic is commonly ſaid in our 
| that a lay rakes” gar reyes paoas==eod 
TY is nor'(except in veciall 
.. of” Totes ar rhe-coitimon' Law, before the Stave 
« orgy W/3/oq. 9. And therefore withonc ſpeciall 
4t- ſhall nor: be. intended that hee 
% teakonn diſcharge, and in.fayour of paurand 
| Church-(lchough it mer hon, OE eopwens 
: ment ) the Law wil nor ſuffer 'this preſatiprion In 4 
decimando:, copurir ro the Tryall of lay:men, which 
ſooner will ſtraine- their conicience for their privare 
benefit; ithan render ro the Church the duty which 
= ettvro'it. 
wiruall perſon: that: was capable of Tythes ac 
Bleds: mma ang in'-pernancy. may preſcribe to be 
diſcharged of Tyrhes penerayus or-t9 have. a: portion 
'of Tyches in the Land of anorher 
 Before-the Counſelbat-Lateren., every man 
-give tis eyches:to any ſpiſitoall perſon thatihe: 
and-if the Lands of the Biſhop were, diſcbarged in 
' his hands abſolurely -by: preſcription, the demifingir 
roa Hy man.camor make it chargeable, and _— Bi- 
ſhop mighe reſerve the.greater Rent» M11 
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And in diſcharge of Tythes, the Judges ofour Law 
doe know, that the Ecclefiaſticall Judges will noc 
allow any ſuch allegation, and therefore: Traverſe, 
Abqſ; hoc qued judices placitum, (gc. recuſarunt,- is inſuf- 
ficient for the refuſall is not materiall, for the party. 
jight have a prohibition, before any plea pleaded 
by him , bur in ſome Caſes, the cefuſall is traverſa- 
ble, as twas adjudged in Morris and-Eatons Caſe;where 
rwas pleaded that the plaintifte did-nor. xead the Ar- 
ticles , &c. and thar che Ecclefiaſticall Judge.refu- 
ſed this Plea 3 But the truth.is, a man may preſcribe 
that hee and all others whoſe cfjate:;he hathvin-the. 
Mannor of D. time out of remembrance, have paid 
to the Parſon of C.- for the time being,, one certaine * 
penſion yearly , for the mainteinance of Divine ſer- _ 
vice there, in contentation of all Tythes, renewing,” 
or happeningwithin- the! ſame Mannor, and preſctibe-. 
in reſpe& of the penſion payd, &c. to have all the 
Tyrhes within, &c...and this was adjudged: good. in 
Banco | Regis, ' Mich. ' 39. Et 40. EL Rowwh-199. And 
that a lay perſon may ſve for the Tythes, &c..'For ar 
the beginning it ſhall be intended that the Lord 
was fciled of the whole Mannor, before any tenancy 
was derived out of the ſame, and then/by compdofliti-: 
on or other lawfull meanes; the Lord:had :all:che 
 Tythes within the Mannor, for the ſaid Penfion-pay- 
ing to the Parſon, andthe Law.inrends it was for Di- 
vine. ſexvice,' Et pro bono Ecclefie, the reaſon:of which = 
intendment is _ continnall uſages time Qui of re- 
membrance. And upon ſuch ſpeciall marter, a man 
might have Tyrhes, asappurtenant to a Mannor, for 
he preſcribes in a Que eftate in the Mannor,,and there- 
fore cannot have them in-groſſe, bur rwas adjudged 
 Winſcombs Caſe in a prohibition, that a'man_ .cannor 
4 gs generally in him, and all thoſe, 8c. to have 
ythes appurrenant to a'NMannor, withopt ſpecigll 
| mate - 


J Lib.2:The Archb: of Canterburies Caſe.3x 
matter ſhewne, becauſe Tythes are due Fure divine. 


The” Arch-Biſhop of Canterburies Caſe, 38. of the 
Lucene, « 46, p 


A Religious houſe in M. was given to E. 6. by the 
Starure of I. E. 6. a ReQtory which was impro- 
priated to itywas granted to the Arch-Biſhop ofCan- 
terbuwy, who leaſed ro the Defendant, and Land with- 
in M:parcell of the faid Colledge , came to the Lord 
Cobhan, and from him to the Plaintiffe , who ſhewes, 


IT" 
- 


thar'the Maſter of the Colledge was ſeiſed of the ſaid 


'Land;and ReRory; Simul (5 ſemel, as well at the ma- 
king of 37.H:8. as'of x. E. 6. Reſolved, that this Col- 
ledge came to' the may by 1. E. 6. onely, for when 
31H, 8. ſpeakes of diſſolution, renouncing, relinqui- 
p,forfeirure, giving up (which are inferior meanes 
ich, &c. ) or by any other meanes , cannot be 
intended of an a& of Parliament, which is the high- 
eſt manner of conveyance that can be,and the makers 
would have placed” this in 'the beginning, if they had 
intended it. /Biſhops are not included within 13. of 
the Queene + which Begins with Colledges, Deanes, 
and Chapters, &c.' Alſo 1.K. 6. En that all 
Colledges by this Parliament ſhall be in a&uall pc 
ſeflion:of the King , which laft a& being of as high 
nature; as 'the firſt, it cannot come rothe King by 


ſhin 
by 


31. H.8. arid it was never pleaded, that of Colled- 


ges which came by 1. E. 6. the King was feiſed V7gore 
of rhe Statute of 31. H. 8. Reſolved, that neither the 
AQ, nor the meaning of 3r. H. 8. extends- to! other 
Colledges then to thoſe, which came to the King by 
21-H.8. for it ſhoold be abſurd, that a 'Branch of 
the AR of 31.H.8. ſhould extend to a furure AR 
of which the makers of 31. without a ſpirit of pro- 


phecy could not haye foreknowledge: and the AR. 


of 


\ 


of 31, concludes in as large manner as.-the late Ab» 
bots, $c. which late, as it hath been agreed, extends 
onely to thoſe. to be dillolyed þy-31-. Refolned, (.ad- 
mirting that the Colledge had come to the King by 
3t. H.8.) tharſuch a generall allegation of uniry of 
poſſeſtion of the Refaxy, ;and the Land with ie, was 
- nor ſufficienr; for no anicy ſhall be ſufficient; but law- 
full and perpetual] tmity of poſſeſſion, dime” our of 
minde:as 'rwasadjiidged it Knighth and 'Spenrers caſe 3 | 
and that the general! allegation of the Plaintifie, that | 
_ the Maſter of the 'Colledge ar-:the making. of 1. £.6. | 
held the Land diſcharged ,is\nor gagds without ſhew- 
ing how, either by pteſcription, compeſition,or other 
lawfullmeancs , 6s *tjs/adjudged in the Biſhop ofWin- | 
 Fheſters eaſe; otherwiſe; ifrhe Land hed come by 3T- 
then by force of the: aid Branch ,of diſcharge , ſuch 
ya allegation had been good. Reſolved, thar no 
E&cclefiaſticall houſe, except religious, was within the 
Startre of 2TH. 8.:;Refolved, that though I.E. 6. 
Aich, that the King thall have the lands of Colledges 
in 10 arhple and lerge manner as the ſaid Priefls, tc, ev- 
joyed the ſame : yer theſe generall words. doe not 
diſcharge the land afauy tyches; for they do nar iſſhe 
'ont of che land 3. for a. Prior had tythes agaiuſi_ his 
own Fedffmenr of the'Mamnor, and *risno good cauſe 
.of prohibition, to alledpe nnity of poſſeſſion in a Cal- 
ledge, which came to the:Ring by 1. £.:6...as *ris up 
on 21. H..;in Abbyes,&c. For the Stargte of 1. E.6. 
-hath no ſach clauſe of diſcharge of payment of tythes 
5 Zt. hath, and'therefore ſuch perpecuall. aniry will 
-not-ferve upon 3. E. 5. So? twas likewiſe reſolved be- 
£wixt Greene and Bufſkin,. ; dl; 29403 i) 


— — 
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1; Sir Hugh 


Cholntleys Caſe. 23 
. Sir Hugh Cholmleys Caſe, 39. of the Queene. fo. 50. 


Enant in Taile, the remainder in taile, the re- 
mainder bargaines and ſells the Land and all his 
eſtate t0 þ. S. to have for the lifE of Tenant in taile; 
the remainder, to the Queentte,. &c. upon condition 
| that the cſtate, ſhall be voyd.upon tender of 10. {. 
| Tenantin Taile ſuffers a Recovery, to the uſe of him- 
: | ſelfe andhis heires, after the. remainder tenders the 
- | . ren pounds, &c. Reſolved, the remainder ro the 
Queene. was voyd.. 1. Becauſe the grantee, for life of 
tenant in.caile, tooke nothing, for ?cis a voyd- grants 
* | for the grantee ſhall never have any benefit by ir, 
- | burſucha grantofa reverfion were good, for he ſhall 
h | havethe ſervices 3 but a Leaſe for life of ]. S. there 
0 mainder to J. H. for life of ]. S. is good, for this may 
E take effet, by-forfeiture of tenant for life 3 and re- 
Þ mainder dicatur, qnaft terra renwnens, which cannot be 
's here, andthe remainder muſt:rake efteRt when the 
3- | particular eſtate ends, (5 wand eft illa potertia, que nun- 
Dt quam vent in atm. - And the poſlibility for tetiant” in 
ec tale co enter in Religion, ſhall nor make the remain- 
js def'good., becauſe 'ris remote, and ir: ought ro be 4 
ſe common, (F propinqua-poſſibilitas, which ſhall make rhe 
o- | Cemainder good, as death, coverture , dying withour 
up | iſſue; remainder to a Corporation, which is not in 
6. eſſe, is-voyd, though ſuch be ereRed during the par- 
es ticular eſtate. 2. Becauſe the Law will never adjudge 
All | a grant good, by reaſon of ſach a forrain poſlibility, 
e- for,” tis potent7a remotifſima {7 vana and by intendment, 
munquam venit in alum. 3. Becauſe the remainder be- 
ing renant in taile, granted all his eftate for the life 
of renant in taile, ſo that there js no remainder leftin 
».$ the grantor, but in ſuch caſe, rhe eftare taile' is m 
ugh | abeyance, Blithmans caſe. 35. of the Queene agreed, 
D renant 


WERE WES 
7 


Lib.>: Sir Hugh 


renant in taile covenants to ſtand ſeiſed to the uſe of 
himſelfe for life, and after to his eldeſt Sonne in taile, 
the xemainderto/the-Sonne is voyd 3-for when he had 
limirted the uſe to himſelfe for his own life, *twas as 
mach!'ias he conldHimitz6y Law. Reſolved, ( admir- 
tirig'the/remainidets goed) to the Queene ) that the 
common Recovery; hath barred the eftare of the firſt 
grantee, and ſo the-condirion/during his Tife'; for *tis 
out of the Statute of i947 H $8: being not of the gift 
of the Queene,8&c.as Wiſe mans caſe is beftre adjudged, 
A'xeyertioner upon anieftate raile, -grifits npon con- 
dition, a Recovery barresthereverfion ,: and'condiri- 
"ON, Ahd as Capels caſe.is before adjudged; if the rever- 
fionor, or he in remainder grant a Leaſe, Ec. and te- 
nant{in-taile fufters arecovery, the poſſefſion ſhall ne- 
ver be ſubjed to ſuch charges. Reſolved; that the pay- 
mentito'the firſt grantee; cannot:deveſt the remain- 
dex,our ;of, the Queene.' 1.' Becarſe' the' condition, 
durwe:the life of the'firft» grantee, was diſcharged. 
2: Becauſe:, he: that: takes benefit of a condition, 
ought ro have theintife eftate, with which he depar- 
ted, which cannot be here, for the «ſtate- of the firſt 
grantees. was barred. by the recovery. g# The tender 
to.the-firſt grantee, was to the intent;for to reveſt his 
cflate, which cannot be, -becanſe *rwas barred , and 
therefore the payment cannot deveſt the: remainder 
out'of, the Queene; OST 


- ... Buckeys Caſe 5 40. Eliz. in Communi Banc. 
ris el Et y" 
I Evan for. life;the remainder in Fee,tenant for life 
*, maketh a Leaſe, for foure yeares in March 20. El. 
the Leſſee entreth tenant for life, gramteth rhe tene- 
men's aforeſaid wo C. to hold from the feaſt of Saint 
Jobn Baptiſt next enſuing for life, afrer the faid Feaſt, 
| | the 
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Lib.2. Buckleys Caſe. 35 : 
the tenant for yeares attornes, the yeares expire, C. 
enters, and inaketh a Leaſe ar will ro D. tp whom the 
tenant for life levieth a Fine, he in remainder in Fee 
entrech and maketh a Leaſe to Buck/er the tenant at 
will, entreth upon him , and Buck/er the plaintitfe 
bringeth an gjeione frme, and judgerhent was given 
for the plainriffe. In this caſe divers things were re- 
ſolved. Firſt, that the grant'to C. was voyd, for the 
Law maketh conſtrudtion upon the whole grant, and 
an eſtate of Free-hold may not commence in futxro, 
The office of the premitles of a Writing ( viz. ) 
Feoffment, Leaſe, &c. is to 'exprefle the grantor, 
the granree, and'the thing granted. And the office 
of the habendum is to limir the eſtate ; ſo that the 
generall implication of the eſtate , which ſhould paſſe 
by the premifles, is alwayes controlled and qualified 
by the habendum ; as a Leaſe 'to two, habendum to the 
one for life, the remainder to the other for life, .here 
the generall implication of Joyntenancy is altered, 
and the habendum is nor contrary to the premifles, for 
in the premiſfſes no certaine eſtate is patled , and the 
grant be'rg v-yd at the beginning , the attornement 
afrer Midilommer , ſhall nor make the reverſion to 
paſſe. For quod ab itutio nn valet , traffu temporis non © 
convaleſcit. 


Reſolved, that when the grantee entered, by co- 
lour of this voyd grant, he was a dilleifor 3 but when 
the grant is good at commencement, but is to have 
1s perfection, by an a&t ſubſequent, as livery, or at- 
tornement, and the grantee enters<before the per- 
fection, %o. he is not a difleiſor, but a tenant at will, 
And if the Fine had been levied, to the diffcifor, come 
ceo, &c.. He which had the right of the remainder, 
might enter for a forfeiture, for a right of a particular 


eſtate may be forfeited, and entry given to him , who 
D 2 hath | 


36 Beckwithes Caſe. Lib.2. 
hath bat a right. Reſolved, the Fine being levied to 
tenant at will, *cis a forfeiture, and he which hath the 

right of the remainder, may enter, and the tenant for 
life, and at will, ſhall be eſtopped to ſay , quod partes 
Finis nihil habuerunt, and of ſuch eſtoppells, which are 
by matter of Record, and trench to the diſ-inheri- | 
tance of thoſe in reverfion, 8c. they ſhall rake ad- # 
vantage , though ſtrangers to the Record ( for they | 
are privies m eſtate. ) A difſeiſee levieth a Fine to a # 
ſtranger, the diſſeiſor ſhall hould the Land In this cafe |: 
for ever, for the difſeiſce againſt his .owne Fine may | 
not claime the Lands, and the conuſee may not en- 
ter, for the right which the conuſor had , may not be 
transferred to him, but by the Fine the'right is ex- 
rin, whereof che diſleifor may take advantage. 


Beckwithes Caſe, 29. Eliz. fo. $6. 


JF the husband and the wife levie. a fine of Lands, 
whereof they are ſeiſed in right of the wife, and 
the husband ſolely declare the uſe of the fine , this de- 
Claration ſhall binde the wiſe, if her diſaſſenc doe not 
appeare, although her afſent co the limication of the 
uſes doe not appeare, for it ſhall be intended ( if the 
contrary doe not appeare ) that ſhee joyned with 
him alſo in the declaration of the uſes of the fine. 
Bur if the husband declare one uſe, and the wife ano- |} 
ther uſe, they are both voyd ; the declaration of the 
vſe, inſues the ownerſhip of the Land; for the one || 
i (Cviz.) the wie is not ſut juris ſed ſub poteſtate virl, |} | 
arg hath the cſtare of the Land, and the husband is 
ſut jaris, and haih not the eſtate 3 and if a fine be re- 
verſed by nonage of the wife, all the eſtate ſhall be }| « 
reſtored to the wife preſently 3 for all the eſtate paſ- }| f 
ſed from her by the tine, ard ſo it was adjudged Banco ( 
regis, in Worſeleys caſe, a 


Reſolved, 


__ 


b. 


Lib.2. Winningtons Caſe. 37 
Reſolved, that though the variance of the limitari- 


* on, be onely in one eſtate, and they agree in all rhe 


other, yet all is voyd. Bur if two joynt tenants, or 
two having feverall eſtates, vary, 'tis good , for every 


, Of their parts, and ſhall be dire&ed by their' intereſts ; 


but if the variance had been in limitation of part of 
the land, and they had agreed in the uſe, it ſhould be 
voyd for that part, and good for the reſidue. 

Note, That though the hnsband mighr diſpoſe of 
the Jand during coverture, yet, for the cauſe aforeſaid, 
his declaration was voyd. 

If A. tenant for life, and B. in reverfion or remain- 
der, both levie a fine together, generally the uſe ſhail 
be to A. for life, the reverſion or remainder to B. in 
fee, for either of them grants that which lawfully he 
may grant 3 and either of them ſhall have the uſes 
which the Law veſteth in them, according to the 
eſtate, which they would convey over. | 


Winningtons caſe, 40. of the Queene. fo. 59. 


, Infeoffted B. vpon condition, to regive to the 
Feoffor for life, the remainder to J. Sonne 
and heire of the Feoffor, the Feoftor enters, and takes 
the profirs, without agreement, or contradidion of the 
Feoffee, and leaſes ro D. for 21. yeares, and yet con- 
tinnes poſſcſſion, the Feoffee acknowledges a Statnte 
to ). the Feoftor makes a Feoftement, to the oſe of 
himſelfe for life, the remainder to his ſecond” Sonne 
mn taile, &c. and dyes, the Feoffee enjers, and in- 
feoftes the Sonne and heire, upon which the ſecond 
Sonne enters, 8c. Reſolved, that though the inreaci- 
on was, that the Feoffee ſhould:make an eftate to him 
for his life, when he hath entered without agreement 
of the Feofftee, 'tis 2 difleifin, and the rather, becauſe, 
as owner of the land, he tooke vpon him to make a 
D 3 Leaſe 


38 Weſtcots Caſe. Lib. 2, 

Leafe for yeares. Reſolved, that by the Leaſe by In- 
denture, he hath diſpenſed with the condir-on, during 
the terme. Reſolved, that when the Feofftar difſeiſes 
the Feoffee upon condition, and the Feoffee acknow- 
ledges a Statute, &c. This is no diſability, to cauſe the 
Feofter ro enter, for the right of the Feoffee , is not 
ſubje& to the Scatute, bur when the Feotftee: in pof- 
ſeſſion takes a wife, grants a rent, or .acknowledges a 
Stature, the land is preſently ſubject, &c. And though 
vpon entry he may be diſabled, yer, till then he is 
nat, becauſe the wife may dye, or the Scatute be re- 
leaſed, and then he may enter, and performe the con- 
dition 3 and the Feoftor by his feoffement hath ex- 
tin& the condition, ſo that the Feoffee may enter, 
and when he hath infeqfted the eldeſt Sonne , ke hath 
done well. | | 


Weſtcots Caſe in Co:rmunt Banco. 41. El. fo. 60. 


F a man make an cſtate to three, and to the heires 

of one of them 3 one of them in this caſe hath Fee 
{imple, and yet the joynt eſtate continues, for it is all 
one eltate, created at ane time, and thereiore the Fee 
ſimple cannot drowne the joynture, which takerh ef- 
feC& with creation of the remainder in fee ; bur when 
three joyntenants are for life, and after one of them 
purchaſe the Fee, or elſe the Fee diſcends to him, 
there the Fee ſimple doth drowne the eſtate for life, 
for the eſtate for life was in eſſe before, 

Note, By this reſolution , it tenant for life grant his 
eſtate ro him in the reverſion, and a ſtranger, 'tis a 
ſurrender for the moicy , and the benefit. of ſurvivor 
pot regarded 3 fo the doubt in 7. H. 6. well reſolved. 
Reſolved, ypaen view of three preſidents, that judge- 
. ment ſhould be. given for-tþe plaintiffe, .vpon a der 
miſe made by husband and wife , without ailedping it 
£0 be by Deed, | Tookers 
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Lib.2. Taokers Caſe. "+. _£_ 


Trokers Caſe, 43. Eliz..,; foe 66. A 


Ohn Arundel! (eiſed of Lands in Fee, maketh a Leaſe 

thereof to A. and B. for their lives,and afrer gragrs 
the reverſion to C, for his life, ro which grant A. 
doth atrurne being joynt.. tenant with B. and after A. 
by his Deed dorh ſurrender to C. all his eſtate, title, 
avd jntereſt , &c. and then dyeth 3:C. entereth, claim- 
ing to hold in common with, B., and wither his en- 
tree was lawful!, or no, was the queſtion, and judge- 
ment was given , that it was lawfull, for the attorue- 
ment of the one tenant for life , ſhall veſt the entire 
reverſion in the grantee, b:cauſe rhe eftare of the 
joynt Leſfees. is entire, and every joynt tenant. is ſeir 
ſed per my, (5. pro tout”, and by conſequence the rever- 
fon, which is dependent and expeftant upon this e- 
ſtate is entire alſo , and the atturnement of the one 
joyntenant 15 the atronrnement of both. Attourne- 
ment is a Jawfull a& : if one-yoynrenanr aſſizne 
Dower , 'tis good. Alſo, the. atcornement paſſes no 
intereſt from him that artournes ,, but perfe&s the 
grant of another.. And.if one. joynrenant give ſeiſure 
of rent that ſhall binde the. other, but. in a quid ris 
clamat , or quem redditum reddit , or per. que ſervitia, 
one Joyntenanrt. ſhall nor be permitted .ro atrourne 
without his companion, for doing of prejudice to: hi; 
companion, By-Potham one jeyar: tenant ,\.may Fre- 
Judice another jn rhe perſonalcy, but, nor .1n the real-- 
ty ; if one take all. the profits ,. or releaſe a perſonal 
action, the other hath no remedy , ;becauſe of the-pri- 


vity and tryſt ketween them, and the folly impured 


to him, to joyne with ſuch a companion-.,, | 

Note, if a tenant have notice of the grant by a ſtran- 
ger, and dce. ive his aſſent therennco, jit'is a gopd 
arturgement', aſthovgh it be in the abſence cf rhe 
| ps: grantee, 
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grantee, but diſagreement, ought to be to the party 
himſelfe, or doe atturne for any part , it is good for , 
the whole, for the intent of an arturnement is but 
onely an aſſent to perfe& the grant of another , and 
he which atturnes cannot apportion, aivide, or alter 
the grant. oy | 


: Lord Cromwells caſe , 40. of the Queene. fo. 50. 


Lunt bargained ,' &c. the Mannor of Alexton, to 
which the Advowſon of A. was appendant, by. 

Tndenture, to have, as after in the fame Indenture is | 
mentioned , and B. covenanted to ſufter a common 
Recovery, to the uſe of Andrewes and his heires, ren- 
dring 42. pounds per annum, to B. and his heires, with 
a nomine pzne. And further, *rwas covenanted , and 
agreed, as well, for the aſſurance of the Mannor to A. 
as of the rent to B. that B. ſhould levie a Fine, &c. 
to A, and his heires, and A. by the ſame Fine, ſhould 
render arent of 42. popnds per annum, &c. Provided 
alwayes, that A. by Deed, ſhould give the Advowlon, 
&c. to B. during his life, and if it did not become 
_ voyd, during his life, one turne to his executors, &c. 
And further, *rwas covenanted, and agreed, that all 
allorances afterwards to be made, ſhould be to the 
ule of this Indentyre, &c. afcer a recovery was had, 
add after B. and A. levie a Fine to Perkins, and he. 
renders a rent of 42. pounds to B, and the Mannor - 
with the Advowſon to A. A. dyes, without granting 
the Advowlſon, and B; did not requeſt it, B. <cnters 
for condition broken, and by Indentute inrolled, bar- 
amed, &c. to the Lord Cromwell, by which he ence- 
red, and upon the reentry of the Sonne and heire of 

A. bronghrt an Aﬀiſ. $554 2 Hi 
--In this Cafe is Thewed when this word ( proviſo) 
or ( proyided:) maketh a. condition, and when an 
'"- LEN | "IH wW ich 


which upon long debate was adjudged by all the Ju- 
ſtices of England, + 

It was adjudged that the Law hath not appointed 
any place in a deed or inſtrument, proper or particu- 


lar ro a condition, but in what place it pleateth the 


parties, and this word ( proviſo or provided) is as 
apt 4 word to make an Eſtate conditionall , as Sub 
conditione , or any other word of condition, bur not- 
withſtanding when this word proviſo maketh an E- 
ſtate or intereſt conditionall, three things are to be 
obſerved. 


Firſt, That the proviſo doe not depend upon ano-  - 


ther ſentence; nor participate thereof, but ftand ori- 
ginally of it (clfe. | 
Secondly, That the proviſo be the word of the 
Bargainor, Feoffor, Donor, Leſlor, &c- 
* Thirdly, Thar it be compullory to enforce the bar- 
gance, Feoftee, Donee, Leſſee, &c. ro doe an ad, 
and where theſe concurre, it was reſolved, that ir was 
a condition, in what place ſoever it be placed, for Cu- 
715 eſt dare e115 eft diſponere. And although words of Co- 
venant be contained in the ſame claute of rhe provi- 
ſoit ſelfe, yer ( the proviſo being in judgement of 
Law a word of condition ) it ſhall nor looſe his force, 
and ſo it hath been judged, In Symſon et Titterell, 26. El. 
Serjeant Bendlowes demiſed ro Titterell certain Lands 
in Eſſex, for forty yeares , provided alwayes, and it is 
covenanted ard agreed between the ſaid parties, That 
the Leſſee,8c. ſhould not alien, and this was adjudged 
a condition, by force of the proviſo, and a Covenanr 
alſo, by force of th*other words. Alſo it was adjudged 
in Banco Regis 36.El. between the Earle of Pembrooke, 
Plaintiffe., and Sir Henry Barkely Defendant. The 
Earle granted the Office of-the Lientenantſhip of the 
Weſt part of the Foreſt of Frenſlewood, in Com. 
Fre a to Sir Mawrice Barkel, Father of the _ 
: ir 
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Sir Hemy in Taile ; provided alwayes , and the faid 
Sir Mawrice Barkely tor him, &c. doth Coyenant to, 
and with the faid Earle, thar neither he the ſaid 
Earle, nor any of his Heires Males, &c. ſhall cur 
down any Wood growing upon any part of rhe pre- 
miſes. And it was reſolved by all the Jnſtices of 
England , upon argument before them at Serjeanrs | 
Jnne, that althongh the prov:ſo was coupled with the . 
* exprefle Covenant of the Grantee, and every condi- | 
tion ought to be created by the words of the Gran- 
tor, Donor, Feoftor, &c. yet in judgement of Law, 
this word ( provided ) waz a condition created by the 
- Grantor , although all the refidne of rhe ſentence be 
the words of the Grantee, for ( proviſo) being an 
apt word of a condition, the ſame ſentence contain-: 
eth the words of the Grantor, purporting a condition, 
and the words of the Grantee comprehending a Co- 
venant. FI | 

. "This word ( proviſo ) when it dependeth upon 
another ſentence, or hath reference ro another part 
of the deed, doth not make a condition, but a quali- - 
fication or limitarion of rhe'fentence or part of the 
deed, to which it is referred. As ina Leaſe without 
impeachment of waſt, provided that he ſhall nor doe 
voluntary waſt, grant of a Rent charge, provided chat 
the Grantee: ſhall nor charge the Grantor, &c. Re- 
ſolved, thar B. ſhall have the Rent, notwithſtanding 
that before the Reddendum, "the uſe tn Fee was veſted 
by the recovery-in A. and notwithſtanding *rwas ob- 
jected, that the Rent ought to'be Jimitted ont of the 
Eftare'vf the Recoverors, for 27. H, 8. hath an ex- 
prefle clavſe. Whete divers be ſciſed, to rhe intent, 
chat one ſhall have an annualt Rent , the ſame perſon 
be adjudged in poſſeſſion, and ſeifin of che fame renr, 
as if a ſufticient grant had been made , and"ſo* here 
the iatenr, being that B. ſhould have che Rent; con- 
ſtruction 
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I 
ſtruRtion ſhall be made, Ut res magts valeatiquam pere- 
at. Reſolved » that the fine levied by B. and A. to 
P. hath not extin& the condition ( and this was the 
great doubt of the Caſe.) 1. Becauſe by the gene- 
rall Covenant *cis declared, thar all aflurances after- 
wards to be made, ſhould be to the ules and intents 
in the ſame Indenture, and to no other ;-and the 
Indenture intends that the condition ſhould be faved 
as the Lord releaſes all his right in the Land, faving 
his Rent. Putnams Cale, 4+ 5. P. and, M. Dyer : 
Feoftement of a Mannor rendring Rent, and a reen- 
try » and. a Covenant by any TIndenture to Levie a 
fine, which ſhould be to the ufes and intents of the 
firſt Indenture, and to no other uſe , which was levi- 
ed according, with the-uſuall words of releaſe of all 
his right, yet, reſolved that neiches rhe Rent, nor 
the condition was deſtroyed, and 23. of the Queene, 
Tuſſers Caſe, , a rent r-terved by: a fine before, was not 
deſtroyed by a common recovery, and generail entry 
into. warranty, and 34. Of the Queene in Clever and 
Childs Caſe.,: adjudged accogding to Putnams Caſe: 
for the ſame reaſon *rwas adjudged in this Cale, 14. 
of the Qneene, for the Advowſon of Alexton, for, 
Modus oF conventio vincunt legem, and Covenant and a- 
greement of the parties hath power. Firſt, to raiſe a 
uſe. Secondly, to declare uſes upon fines, recove= 
ries, &c. | Thirdly, for to preſerve Rents and-conat- 
tions, and-for-to dire recoveries, fines, &c. and the 
ſaving may be contained in.another deed, delivered 
at the ſame time, And theſe common allarances,. as 
fines and recoveries, ae to be conſtrued, according, 
to the intent and common uſage, without prying in- 
to them with Eagles eyes: Alſo, here the Bargaines” 


' &c. recovery, &c. fine, &c. though made ar;feverall 


times, yet, all, by mutuall; agreement, / are bur one al- 
ſurance, and tend for to perfe& abaygaing, gr ang 
there- 
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therefore the one ſhall nor deſtroy the other, refol- 
ved, thar except in ſpeciall caſes a fine, Sur grant (5 
render , cannot be averred by word to another uſe, 
then is in the fine, feoffement, &c. yer in ſome caſes, 
it may be .ruled in part by averrement, by word,when 
the originall contra@ is by deed ; but a man may by 

rd averre another conſideration, which ſtands with 
the conſideration expreſſed, but not againſt it: Reade 
the Booke at large for this porpoſe. 

Reſolved, that by the death of A. the condition 
was broken, for when the Feofftee- or Grantee is to 
doe an a& to the Feoffor, &c. upon condition , and 
no time is limitted, regularly , rhe Feoffee may doe 
it at any time during his life. If the Feoffor or Gran- 
tor doe not haſten the ſame by requeſt, aud upon 
requeſt and day or time limitted , the Feoffee or 
Grantee ought to doe it accordingly : and if no re- 
queſt be made;and the Feoftce or Grantee that oughr 
to performe the condition dye, the condition is 
broken. Yer, this generall rule admits an excepti- 
on, for, here incaſe of .an advowſon, he hath nor. 
rime during his life, though no requeſt be made, 
but upon contingency, to wit , if: no avoydance fall 
m the meane rime, for if the Grantee ſtay till the 
avoydance fall Ipſo fao, the condition is broken, for 
B. cannot have all the preſentations during his. life, 
which was the efte& of the grant, and the Advowſon 
15 come -into another plight then twas. Bur where 
the day is certaine for the performance, and the 
party dye before, the condition 1s diſcharged, be- 
cauſe the performance is become impoſhble by the 
At of God, and therefore when a day certaine is ap- 
pointed, tis good that the Heire of the; Zeoffee be 
named in; the condition. Another. diverfity was alſo 
agreed, when tis ro be performed to a'ſtravger, he 
ought. to requeſt the ſtranger in convenient _ 

of 
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for to limit a time when it ſhall be done, bur if it be 


. ro the Feoffor himſelfe, he ought not to performe it, 


before requeſt. Another diverſitie was taken by 
ſome, when the feoffee dyes, and when the feoffor 
dyes, for in the one caſe the condition 15 broken, in 
the other not. | | 


' Binghams Caſe, 43. of the Nueene, fo. 91. 


R. Bingham the Grandfather held the Mannor of B. 
M. of Sir Jo: Horſeley, as of his Mannor of H. and 
levyed a fine to the uſe of him , and his Wife for life, 
and after of R. the Father, his Sonne and Heire, in 
tejle,and after to the righr Heires of the Grandfather, 
R. the Father dyed, the remainder in taile diſcended 
to R. his Sonne within age. Sir I. H. ſuffered are- 
covery of the Mannor of H. to the uſe of himſclfe and 
' his Wife, in taile, and afrer to Sir R. H. his Sonne 
and Heire in taile , after to the Heires of Sir L Sir TE. 
and his Wife dyed without ifſue, Sir R- enters, R. B, 
the Grandfather, dyes, by which the reverſion in Fee 
diſcended. to R: B. the Wife of Robert dyes, R. wich- 
in age enters and Leaſes, &c. Reſolved, that the uſe 
Iimitted to the right Heires of the Grandfather, upon 
the fine, is a reverſion in the Grandfather, expedtant 
upon the taile, not a Remainder, fo twas reſolved in 
Fenwick and Mitfords Caſe, and fo twas reſolved in the 
Farle of Bedfords Caſe. Reſolved, 'that Sir R. H. ſhall 
not. have the ward of the Land, for the reyerfion in 
Fee is holden of him, and not the Taile z though 
both diſcend from the ſame Anceſtor, for the taile 
cannot be crowned , and if Tenant in taile grant o- 
ver the reverſion, he ſhall hold the Taile of his Grau- 
teezand though the Seigniory of the taile be ſulpend- 
ed, yet the Donee hath rwo diſtin eſtates, and the 
reveiſſon is as a Meſne , betwixt the Donee and ar 
Lord, 


y 
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Lord, and the Lord is not defeated. ; for the Law 
gives no wardſhip in ſuch caſes; and if it were admit- 
ted, thar by the unity of Tenvre, berwixr the Donce 
and reverfion,twas determined , yet nothing ſhall be 
holden of the Lord , but the reverſion, and in fome 
caſes, the Donee in taile ſhall hold of no body, as a 
gift in taile , the remainder to the King. Reſolved, 
if the Grandfather were Tenant for life , the remain- 
der ro the Father in taile, the remainder to the Fa- 
ther in fee, the Father dyes , his Heire within age, 
and Sir- I. H. grants the Seigniory to Sir R. H. and 
the Grandfather dyes, that Sir R. H. ſhall nor have 
the ward of the Heire, becauſe R. the Father did nor 
hold of him, nor any of his Anceftors , the day of his 
death, nor the Taile was not within the fe and 
Sejgniory of Sir Ra. or any of his Anceſtors, at the 
death of R. the Father ; and the Writ ſaith, Prectpe, 
Fc. ' Ev quod 'terramn illam de eo tenuit , die quo obiit. 
And thotigh*thar during the life of Tenant'for life, 
the Heire of the remainder ſhall not be in ward, be- 
cauſe Tenant for life, is Tenant to the Lord, yet the 
death of Fenant for life is not the cauſe of ward, but 
the removing of an impediment, as in Paget and Ca- 
Ties Caſe, Tenant for life commits waft , and after Te- 
nant for life in remainder dyes, he in remainder in 
. fee ſhall haye waſt. Twas faid; when two accidents 
are required to the confunimation ofa thing, and the 
one happens in the time of one , end the other in the 
time of another, neirher rhe one nor the other ſhall 
have benefirby ir ; as the Tenant ceaſes for a yeare, 
the Lord grants his Scigniory, and then the Tenant 
ceaſes for another yeare, neither ſha!l have a Ceſavit, 
which was agreed. So Lacies Caſe. Trin. 25. of the 
Queene, who gave a mortall wound upon the Sea, cf 
which the -party dyed upon the Land, yet he was 
diſcharged, becauſe the ftroake 'was npon the w_ 
| | the 
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the death upon the Land, ſo that neither the Admi- 


, rall-nor a Jury , can inquire of it : and rwas faid, 


when diverſe accidents are required to the couſum- 
mation of a thing, the Law more reſpets the Origi- 
nall cauſe,then any other. A man preſents to a Church 
in time of Watre, notwithftancing the party be in- 
ſtiruted and induted, Tempore pacss, all is voyd. So 
the Law more reſpe&s the death of him in there- 
wainder, the Originall canſe of wardſhip, then the 
death of Tenant for life, which is'but Cauſa fine que 
non, and rather a removing of an impediment, then a 
cauſe, ſo twas reſolved that neither the one, nor the 
other ſhall have the ward. Reſolved, that Sir Ra. 
ſhould not have the third part of the Land, by 32. & 
34. H. 8. for though R. the Grandfather had limits 
ted the uſe to the Father , which is wirhin the Sta- 
tute, yer when R. rhe Father dyes, in the life of the 
Grandfather, the Statute extends no further, for 
the Reire of the Father, who is in by diſcenrt, ſhall be 
in ward by the common Law, not by the Statute, and 
if the Statute ſhould exrend to the Son and Heiie of 
him in remainder, by the ſame reaſon it ſhould ex- 
tend to all the Heires of him in remainder, In infinj- 
mm. 


THE THIRD Book. , 
The Marques of Wincheſters Caſe. 
' 25. of the Queene. fo. 1. 


a a onell Norris and Anne Mills were ſeiſed of 
2) yl} rhe Mannor of M. and to the heires of 
| the body of L. a common Recovery is 
ES 


; had againſt L. ( without naming Anne ) 
H. Norris being in remainder in taile, is | 
executed forTceaſon,and 'tis enatted thar he ſhall for- ; 
| feir Manuors, &c. uſes, poſſeſſions, offices, rights, con- 
d tions, and all other herediramems, L. dyed-without 
ifize, Ame dyed, the Qi:1ecne brought error againſt the 
Marques of Wincheſter, heire of the ſurvivor of the reco- 
verors, the error was, thatthe originall Writ oFentry 
wants, the defendant pleaded, that 14. of the Queene, 
ſhee gave and reſtored ro the Lord Norris, Sonne and 
heire of H.Norrzs, the Mannor ex ſpeciali gratia, &c:and 
>| all her right, eſtate, title, claime,$c, Reſolved,that the 
Record was well removed by che.Writ of Error, which 
was for to remove the recovery of the Mannor of M.in 
M.cum pertinentiis,and the Recovery was of the Mannor. 
. of M cum pertinentiis. Reſolved,that this Writ of Error, 
- was nor given to the King by any of. the words of the 
Scarate of. 28. H. 8. becauſe the terrtenant is in by ti- 
' Be, andtheentry of the-perſon attainted taken away 3 
and ſuch a right,.for which the.parry hath no remedy, 
but by a&ion, is a.thing'conſilts in privity, which can= 
' not Eſcheate,nor be forfeited by:the commons lawzand 
this word (77ght ) in the AR , ſhall be ſatisfied with a 
 rightof entry,and/cyas, obſerved by the Court,thar by 
no AQ of artainder, a right.of ation was ever given., 
te | HED * WNow 
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Note, a diverfity betwixr. inhericances, and chattells ; 
for Obligations, Statutes, Recogniſances, &c. are for-' 
feited by atrainder or Outlawry. By the Court,if L.had 
made a Feoftement without warranty, . this had been a 
diſconrinuance of the moity , for. the joynture was ſe- 
vered. Reſolved, that H. N.'had vo right to a moity of 
the Mannor, for though the recovery were erronious 
(for 'rwas agreed, 'twas not void) yer the recovery be- 
Ing in force, the remainder hath no right , for the in- 
tended recompence, if tenant in taile ſutters an erroni- 
©us recovery, and differſe the recoveror,and dye,his if- 
ſuc ſhall not be remirred,for the taile is barred,as long 
as the recovery ſtands in force ; and the Court agreed, 
that neither an ation without a right, with a diſcents 
ſhall make a Remitter.. as in the principall caſe, .nor a 
right without an aQion, for a man ſhall never be remit- 
red, but when an aQion lyes,if the right and poffeffion 
were in ſeverall perſons. Reſolved, for the one moity, 
the Recovery fhall be a barre to the taile, and remain- 
der, for, thoogh that as well L.' as the vouchee might 
have abated the Writ,becanfe, Anne was joyntly ſeiſed, 
not named,yect, when the vouchee, withour demanding 
any Linezenrers generally into warranty, &admirs the 
Writ gobd, and L. recovers in value, which ſhall inure 
according to his eftare,' with the remainder over, 'ts 
barred,for by the recovery againſt L. the joynture was 
evered, but,for the other moity, the recovery was not 
a barre to the raile,' .or remainder, becauſe, for that E. 
was not tenant to the Prxcipe z bur the recovery is by 
Eſtoppell onely. Agreed,thar'H. N. at the time of the 
Xtainder, was Nor inritled to have error, yet 'twas a- 
greed, that the remaindet pon a raile ſhall have error, 
upon a judgement piven againſt tenant in taile; for 
-when WW. 2. inables the donor for to limit a remainder 
over vpon the taile, all —_ which the common lav 
* Save to privics in eſjateare by the ſame Att, as _ 
cn 
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- denr, givenalſo ; as a reverſion, or a remainder, ſhall 


have Error upon a jadgement given agaiaſt tenant for 
life,thavgh nor privie by aide voucher,or receiver. But 


' agreed, tha by the common Law, Error doth not lye 


by,&c:during the life of cenant for life,except he were 
privy tothe fictt Record by aide, voucher, or receiver, 
tor remedy whereof 9. R. 2. ca". 3. was made, which 
gives an atraint or error, during lite, upon which Sta- 


rate'the Conre reſolved, 1, chat though the Statute 


fpeakes onely. of revertions, yer remainders are within 
the purview,2.Tharta reverſion expe&anrt apon a taile, 


is our, for the Scarute enumerates theſe foure eſtates 5 


Life, Dowor, Courcefie, and Tenant in raile after poſii- 
biliry,which declares their intentions toexclude rever- 
fions vpon tailes,& this upon'great reaſon;for the taile 
by pofſibility , may continue fer ever, and here L. ſur- 
vived H.N.and fo his poſſibility of error deftroyed,and 
no word of the Ad extends to give a poffibility, Reſol- 
ved, admitring the Writ of Error had beea7 given -to 
the Queere, that by this generall grant of the Queene, 
it did not pafle ; for a common perſon:cannot grant it,. 
and therefore ic ought to palſe by Prerogative,8& oughr 
to have preciſe words: .adjuadged in Cromers.caſe, 8, of 
the Queene 3 the Q1cche having a righrof a difſeiſee 
attainted , prants de ſpeciali gratia, &c. ati lands,.&c; 
The right doth nor patle, without ſpecial] recitall, and 
words. Owen and Morgani«caſe,Trin.29. of the Queene 3 


_ Baron & Feme are (ciſed, and to the heires of the bo- 
- dy of the husband. a recovery is had againſt che Baron 


ſole, without raming of thewife,s after the wife dyed. 
" Reſolved,that thoughthe wife were nor-party $9 the 
Writznor the Coniſance-(fo::the eſtate of the-kushand 
and wife,was by render upon a Fine levied by the huſ- 
band) andthoogh ic does appeare within the ſame Re- 
cord,” that ſhe was a ſtranger, yet the render to ber: is 
yoidable onely. Reſolved, that this recovery againſt the' 
; E 2 husband 


/ 
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; twixt hisband and wife, there are no:moities, and the 
[ hesbandhath no power to ſever the joyntore,: or. dif- 
I poſe any part, and he,during the life of the wite,is nor 
leiſed by:force of the.caile ::and he:can,by-no Act,exe+ 
cute any part '3 fo' the Precipe being: bropghe againſt 
him onely, ' the recompence cannot enure t© the taile, 
or remainder, for, to all, ir cannor, ſor the:wife hath a 
Jjoynr eſtate in poſſeſſion, and for a moity jt cannorfor 
2 there are no moities, and the remainder depends-ypen 
ny . the entireeſtate 4 and recompence -tecovered by the 
; . husband one!y,, cannot inure co him , who hath a re- 


hasband and wife, and the joyn-tenancy cannot be ſe- 
vered by rhe' judgemenc againſt che husband, onely, 
and though che hasband hath all the inherirancey; yer, 
becauſe, by no poſſibility, ir can be execnted, 'ris all 
cne, as if che htsband had a remainder depending up- 
- on an eſtareffor life, and then a common recovery ſhall 
not binde, becanſe, not tenant to the Pracipe, nor ſei- 
ſed by-forceof the taile, bur tooke effe& by Elioppell 
onely. The iffue may fay, his aunceſtor was not tenapt 
zempore-brevis, and thovgh here the husband ſurvived 


» 
* 
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EO And his wife were feiſed,and to the heires males 
| J* of the body of the hifband, the husband }Jevies 
' @ FljEto1APB-recovers ina Writ'of entty apainft A. 
- wisvonches the husband onely (the wife 1.ving ) who 
-, vegdegthe common vouchee. Reſolvecs that this re- | 
- -covery fhall binde the remainder, for here, was alaw- 
'' fulſkrentnrro'the Precipe, & though the hugband were 
> oijely youched,and not his wife,who bad a joynr eftar 


Lond 


+ —_ 


ce 
with 


| husband onely; ſhaltnot binde the remainder, for be-_ 


thainder depending upon the undivided eftate of the + 


the wiſe, this is not material}, for the Law adjudges as 


# 
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with him; yet the hutband coming ih as vonchee, he 
came in, in priv'ryof the eſtare caile, and not of ano- 
ther eftare;and the recovery in value gives recompence 
ro the taite;which the hysband had;and to the remain- 
der. A.tenant in taile, the remainder to-B. the remain- 
der r6.C, the remainder to D, A. makes a Feoffewenr, 
the feoffee fuffers a recovery, B. is vouched, 8& he vou- 
ches the common vonchee 5 A.is not bound; bur B.and 
all the reminders are, for rhongh the remainders are 
diſcontinued, and cannot be remitted, til] the taile be 
recontinned; yer ina common recovery, which is the 
common affurance,he which comes in as vouchee,ſhall 
be in judgement. of Law, in privity of the eſtate,which 
| heever had, thovgh the precedent eſtate , upon which 
the eftate of the vouchee depends, be diſcontinued, ſo, 
here the husband ſhall be ſaid in of the caile , and 'tis 
the ſtronger, becauſe rhe eſtate of the wife was put to 
a right, ſo, that the husband came in as ſole tenant in 
raile, and not Joyntly with his wife, becauſe, ſhe is not 
 vouchee;and he cannot be in of anocher eſtare, becauſe, 
once he had a raile, but had they had a joynt eſtate to 
them, and the heires ofitheir two bodies;he being one- 
ly vouched, it might be doubtcd , whether the taile 
ſhould be barred, becanfe the wife had a joynt inheri- 
tance with him. 8. cf the Queene, Dyer, Knivetons caſe, 
A Pracipe is brought againlt tenant for life,and the re- 
main&er in taile,they vouch over, it ſhall not binde the 
taile, for the remainder is not tenant ro the Prgcipe, 
and the land is recovered apainſt rhe renant for life 
onely, and recompene ſhall hor goe to the remainder, 
and the remainder was never ſeiſed by force of rhe 
raile, and ſo. *rwas adjudged in Leach and Coles Caſe,q1. 
of the'Queene. el 
'Heydons Caſe , 26. of the Queene. fo.: 7. 
THe Gardians and Cannons Regular of the late Col- 
| E 3 _Copy- 


54 Heydons Caſe. Lib.3, 
Copy-hold to Father and Son for their lives, &c. and 
after they leaſed it to H. for foureſcore yeares, ren- 
dring the ancient Rent, & after ſurrendred their Col- ' 
ledge. Reſolved, that the leaſe to H. was yoyd ( the 
Copi-hold for life continuing ) by the Statute of 31. 
H.8. For Copi-hold is an <ſtate for life, and the Sta- 
tute ſaith (of which any eſtate or intereſt for life,&c.) 
at the making of ſuch grant had continuance : reade 
the Booke at Jarge, where you have admirable rules, 
for true interpretation:of all Statutes. Reſolved, when 
a Parliament alters the ſervice, tenure, intereſt of the 
Jand,&c. in prejudice of the Lord,cuſtome,or tenant, 
the generall words ſhall not extend to Copi-holds ; 
as the Statute of W. 2. de dons conditionalihus, doth not 
extend to them, for if the Statute ſhould-alrer the e- 
ſtate, this ſhould allo alrer the rennre, for the donee 
ought to hold of the donor, :and to doe ſuch ſervices 
( withour ſpeciall reſervation) as his donor dig to the 
Lord, and the intent. of the att was nor to extend to 
fach baſe eſtates, which were taken then bur tenants 
at will, and the Stature faith, Voſuntas donatoris obſerve- 
zur in carta, &c. So that which ſhall be intailed, ought 
ro be ſuch-an heredirament, - which may be given. by 
Charter, and great part ofthe land within the Realme 
being granted by Copy z -it would be inconvenient, 
thar Copi-holds ſhould be intailed, yer, neither Fine, 
nor Recovery ſhould barre them , ſo that the owner 
cannot ( without making a forfeirure, by aflenr of the 
Lord, and a new grant ) diſpoſe of it for payment of 
debts, advancement of his wife, or younger iſſues, 
wherefore the Statnte doth not extend to them by 
M.nwood, Ch*. Baron, which the Court agreed. Bur 
*twas objected 3 that the Cnſtome and the Statute co- 
operating, might make a taile, as if by a cuſtomeza re- 
mainder had been limitted over,and injoycd,8plaints. 
in nature of a Formedon in diſcender brought, and = 
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landFecovered by it ; ſo neither the cuſtome withour 
the Statnre, nor the Statute without the cuſtome can 


' make a taile. And Littleton ſaith, thar if a cuſtome hath 


been, that lands,&c.have been granted, &c.or in taile, 
&:c. (5 paulo poſt, that a Formedon in diſcender lyes of all 
tenements, which Writ was not at common law. Man- 
wood anſwered, if the Stature doth not -exrend ro 
them, without queſtion, the cuſtome-cannot, for be- 
fore the Statute, all eftares of inheritance were fee 
ſimple, and no cuftome can commence after rhe Sta- 
tute, for this being made 13.E.1.1s made within time 
of memory zand Littleton is to be intended of a fee fim- 
ple conditionall, for he knew well that no cuſtome 
could commence after the Statute of W.2.as appeares 
in his booke 2.ca.10.and 34.H.6.and a Formedon in (iſ- 
cender,in ſpeciall caſes, lay at the common law. And by 
the Court, another AR made ar the ſame time, which 
gives an Elegit,extends not ro Copi-holds, for the rea- 


ſon aforeſaid ; but other Statures made at the ſame 


time extend to them, as-ca*.3. which gives a Cut in vi- 
ta OF receite,and ca*.q4 which gives to the particular re- 
nant, a 2uod ei deforceat. Reſolved, that rhough *twas 
not found,that the ſaid rents were the uſuall rents ac- 


.cuſtomed to be reſerved within 20.yeares before, yer, 


becauſe *rwas found, that the accuſtomed rent was re- 
ſerved, and a cuſtome goes to all times beforezit ſhall 
be ſo intended , without ſhewing the contrary , and 
zudgement was enterd for the Queene. | 

The common Law is founded upon the perfe&@ion 


of reaſon, and nor according to any private and ſud- 


den conceit or opinion. 


Dowties caſc,26.Eli. An information in the Exchequer.fo.g. 
He Dake of N.ſeiſed in fee of 5. Meſſuages in St.S. 
Pariſhin H.in the tenure ofW.G. bargaines & ſells 

his Tenements in the Pariſh of St. A, in H,in the occu- 

E 4 | pati- 


s6 Sir William Harberts Caſe. Lib.3. 
Pation of W. G. and is. attainted ad :Exetuted, 
Queene Elizabeth grants them to:I.F.if concealed;the - 
Defendant- D, claimeth under'rhat Patent > againſt 
whom the Attorney informeth; &c.- And Judgement 
was given for the Queene. FE EEE 
1. Reſolved , nothing paſſcth-by the bargaine and 
ſale, becauſe the firſt certeinty was falfe, 'otherwiſe it 
1s, if the firſt certeinty be crue, 'and the ſecond falſe, 
fo the Bargainee was a difſeilſerelle. t 
2, Theſe Lands were nor in the Q. by the Statute 
of 33. H. 8. c, 20.withour Strre facias or ſeifure , be- 
cauſe the words of the Starnte ,. that Lands ſhall be 
m the K. without Office, ſhall be conſtrued, as if an 
Office had been found -: And Lands of a Difſeifſee 
attainred , ſhall not be in the RK. by Office without 
Scare factas, os ſeiſure;alſg all pofſeftions,' &c. are fa» 
ved by the ſaid AC, as if it had not been made. 
' 3. Thar the Q. having bur a right ir doth not paſſe 
by the grant of the faid five Metjuages 3 and afrer, 
a ſpeciall Office was found, and a Scire factas brought 
againſt the Terretenant, and judgement given, and 
the Tenements ſeiſed into the Q. hands, and ſhe by 
new Letrers granted them to S. and his Heires, who 
peaceably injoved them. | | Z _ 


Sir William Harberts Caſe, 25. Eliz. In the Exche- 
quer, m Error, fol. 11. ; vet 


M- H. acknowledged a Recognizarce of 3509. /. 

to the R.and dyed, a Scire facias iſſued againſt 
his Executors, (5 heredes terrarum, 8c. The Sherifte- 
returned, that he had no Executors within, his Bayli- 
wick, and further, that Scire fecit. W. H. mititi, fillo 
Co heredi -difti.. M. H. W. H. waketh default, and 
judgement tis given againſt him generally; and he 
bringeth Error, but upon his Petition ro the Qneene 
he was admitted to Compound with her, - I. 


-— 


Lib.2: Sir Wilidm Harberts Caſe. 57 


1: Reſolved ar the commion'Law (except: in ſpeci- 


. all Caſes): neither Land nor Body were lyable to Ex- 


ecution in Debt or damages recovered, but Executi- 
on wasto be:done by Fteri factas , or” Levart factas of 
his Goods and Chatrels,and profirs growing upon his 
Land, bnt in debr brought againſt one,as heir,his Land 
was lyable to execution ,- becavufe the: Plaintifte had 
no other remedy, far the goods belong to the Exe- 
cutors, but rhe body, goods, and: Lands of che K.Deb- 
tor or accomprant were ever liable to Execurion, bur 
ſuch Levart facias or Fiert facigs,” ought to have been 
ſued-wirhin the yeare, or otherwiſe he was chaſed to 
his Writ of Debr, and now by-Weftm. 2. c. 45. he may 
have a Scire factas, and by the 18.Chapter of that Sta* 
rute,an-Elegit is given of the moiry of the Land,which 
was the firſt AR that ſuabjeRed Land ro Execution for 
Debr or Recognizance, and by rhe Starnte of 13. E.I. 
de Mercatoribus 27.E.3. c. 9. & 23.H.8.c.6. In Statute 
Merchanr,and Statute Staple all the Lands of the Co- 
nuſfor at the day of acknowledgement ſhall be extend- 
ed,into whoſe -hangs ſoever they ſhall afrer come: Bur 
m all Atjons Vidy armis,; where a Capias lyerh in Pro- 
cefe.there after judgement a cap1as ad ſatisfaciendum li- 
erh,and the R.ſhall have a capras pro fine ;and'in ſach ca- 
ſes the Law ( the preſerver of peace ) ſubjedeth the 
body ts Imprifonment,and by Marlebridge, c. 23-Weft. 
2.C. it, a Capra was given in an accompr, the proces 
before being a diſtrefſe infinite, and by 25. E.3.c. 17, 
the ſame proces given in Debr, as in account, for be- 
fore this A& the body was nor liable ro- Execution 
for Dehr as aforeſaid. | 
2. If Land of the heire be ſeiſed in Execation, up- 
on a recognizance of his aunceſtor, he ſhall not have, 
contribution againſt a purchaſor of his Aunceſtox, al- 
though he come in without confideration,& although 
the Heire be not charged as Heire,bur partly asTerre- 
PE ns | tenant 3 


58 SirW:liam Harberts Caſe. Lib.3. 
tenant 3 but one purchaſor ſhall have contribution a- 
gainſt another purchaſorz& one Heire againſt another 
Heire, becauſe they are in lt jure& thercivie the 
Writ here which iſſued againſt the Heires, without na- 
ming the purchaſor is good , although he be charged 
asTerretenant : The Heire ſhall have an Audita querela, 
as well as the Conufor himſelfe before Execution ſu- 
ed, and a Swperſedeas, but a Stranger ſhall not : If die 
yerſe acknowledge a recognizance, the charge doth 
not ſurvive, and'che Land of one ſhall not be pur in 
Execurion, but all their Lands <qually : fo if two are 
bound to warranty, both, or their Heires and the ſur- 
vivor, and the Heire of the other ſhall be zoyntly vou- 
ched,and the Land of both ſhal{ be rendered in value. 
Bur if Baron and Feme, and the Heires of the Feme 
are bound to warranty, and the Feme dye, the Land 
of rhe Baron may be ſolely taken in Execution, be- 
cauſe there are no Moiries between Baron gnd Feme : 
So that when Land ſhall be charged by wy Lien, the 
charge ought to be <quall, but in a Lien perſonal!, o- 
rherwiſe it is, as if two are bound in an Obligation, 
there the charge [1 :]l ſurvive : But a Purchaſor, Bona 
fide, before any Action brought, ſhall nor be ſabjedt to 
any charge. And three Errors were moved in the re- ' 
cord. 

1. The Scire facias was Heredi terrarum, (Fc. which 
3s improper, for he iz not Heire to the Land,bu: to his 
aunceſtor. | | 

2. The Writ is Scire facias heredi terrarum. (5c. 
and the Retourne is, Scire fecit W. H mint haredi pre- 
difi M. and every Retourne muſt anſwer the point of 
the Writ. 

i 3+ The judgement is generall againſt Sir W. He 
wnere it ought to be ſpeciall , for otherwiſe his owne 
Land ſhall be liable, where, by the Law, the-Land 
enely, which came to him by his Father, ought to he 
hs #2 Re _ charged, 


| 
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charged, and he is charged as Terrtenant as aforeſaid, 


but rhefe poynts were not reſolved by the Courrt. 


_ . Notaz the new Writof Error, after entry of the firſt 
was not brought, uod coram wob's refidet, becauſe the 
Record is not- removed out of the keeping of him 
who had the cuſtody thereof before. CERES 


; Boraftors Caſe, 29. of the Rueene, fo. 19s 


B, Deviled land for eight yeares , and after to his 
—* executors, to performe his will, till X.his young 
eſt SOnne come to the age of 21. yeares, and when H. 
comes to 2, yeares, then,that he ſhall have to him & 
his heires,. H. dyed at the age of 9. yeares. Objefted, 
that till H. attaines to 21. yeares, the land deſcends to 
the heire,and,for that he never attained to 21.yeares, 
this remaines in che heire, aad the intent appeares by 
the words, that he ſhould not have, rillhe come to21. 
yeares,and.this ought to precede the commencement 
of the remainder, and if land were leaſed till H.comes 
to 21. yeares ( H: then being of 9:yeares) ?tis no abſo- 
lute leaſa for 12. yeares; for if H. dye be'ore 21. the 
leaſe ſhall be determined , which the Court agreed. 
*Twas alſo faid, that when the particular eftate,which 
ſhould ſupport the remainder, may determine before 
the remainder can commence, there the remaindes 
doth nor veſt preſently,but depends in contingency. 
} one make a Leaſe to A. for life, and after the 
dearth of B. the remainder to amdther in Fee, this re- 
mainder depends upon contingency, for if A. dye be- 
fore B. the remainder is voyd. A.Leaſe is made to As 
for life, the remainder to.B. for life, and if B. dye be- 
fore A. the remainder to C. for life 3 this is a good re- 
mainder upon contingency. If A.ſurvive B.which caſe 
1s all one with the common caſe, which is many times 
agreed pn in our Booksa leaſe. is made to one for os 
*; . > Be = C- tne 


Co  Poraftons Cafe. - Lib.3. 


the remainder to the right heirs of 1.5, this remainder 


is good upon'contingency, (47z.) If the Leſſee for life . 


furviye I. S. octherwile not, and by the ſame reafon,ifa 
ran have ifſue a Son of 9. yeares of age,maketh a leaſe 
untill che Son ſhall accompliſh his full age , the re- 
n:4inder to another in Fee, as in this cafe, nothing 
1-teth in him in remainder preſently , Luod fait con- 
ceij:11n per tot. Cur. vide. Chudleyes Caſe, Libr.t. 

Anſw. that in Wills rhe intent of the deviſor 15 to 
be confidered ; for, when the deviſor in his life by apt 
words, by good adviſe, might have made his Will ſuf- 
ficient in Law, there, though he makes it in diforde- 
red manner, and in barbarous and unapt woras, the 
Law will ordet thoſe words,which want order,accord- 
ing to his intent, as in Wellock and Hammonds Caſe, Co- 
. py-holder in Borongh, Engliſh deviſes, to his Eldeſt 
Son, paying 4o. ſhillings within, &c. to every of his 
other Sonnes, &c. ſurrenders according, and dyes,the 


Eldeſt Son did not pay within &c. the youngeſt en- 


rers, and adjndged Jawfull ; and reſolved, _ 
Firſt, That he had a fee , for the recompence and 
confideration , though it be not to the value , makes 


a fee in conſtruQion of a will. Secondly, Thar though 


paying in a Will, makes a condition, yet, here *tis a lj- 
mitation ; otherwiſe it would diſcend npon the Eldeſt 
Son, who is to take advantage of it, and then ir ſhould 
be at his pleaſhre for ro pay, or not, and- therefore it 
ſhall be, as if he had deviſed to the Eldeſt Quouſq; he 
failes in payment. So hefe the deviſor hath compu- 
ted, what I pap of his Land,during the nonage of his 
Son, will ſuffice for payment of his Debts,8&c.and rhat 
he did not intend that the tearme of the Executors 
Mould end by death'of H. for ſo his Debts ſhould re- 
maine unfatisfied,8& his Wilf unperformed,and there- 


. fore the Law ſaith, ir ſhall be conſtrued, thar the Exe- 


cutors ſhall haye till H. ſhould haye cume to m_——_ 
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of age, and therefore the Executors have a terme for 


12.yeares,which the Court agreed. And though(when) 
and (then)are Adverbes of time,yert,when they referre 
ro a thing which muſt of neceffiry happen, they make 
no contingency, & tis certain, that H. did accompliſh, 
or might have accompliſhed the age of 21. yeares,and 
here, if the rearme ſhould be ended by death, the re- 
mainder ſhonld be voyd 3 and the Court agreed, /chat 
in Wills, and grants, the remainder ought to veſt in 
poſſeſſion, Eo inſtanti, the particular eſtate ends ; bur, 
here the Terme djd not end, &c. 


Walkers Caſe, 29. Elix. in Banco regis. 


\ A JT Alker leaſed certain Lands to Harries for years, 
| the Leſſee afligned all his intereſt ro.another, 
Walker brought an a&ion of Debt againſt Harries, for 
Rent arteare after the aflignement, and if the a&ion 
be maintainable or not, was the Queſtion , and upon 
great deliberation and conference with others, ir was 
adjudged per Wray chiefeJultice, Sir Thamas Gawdy, & 
Tot.Cur. that the Aion did lye, & was maintainable in 
the argnment, whereof many things were reſolved. 
If a man Leaſe a ſtock of Cattle or other goods, 
rendering a Rent at ſeverall dayes, he ſhall not have 
au Aion of Debt untill all the dayes be expired. 
Likewiſezif a man make an obligation or other con- 
trac to pay ſeverall ſums'of money at ſeverall dayes, 
he ſhall not have an aRion of debr,untill all the dayes 
be expired, for theſe are perſonall contraQs and not 
reall, bur in caſe of a Leaſe, for yeares, whichis a reall 
contra, the Leſſor ſhall have an aUion of Debt after 
every day. | | EY 2r a; 
By the Court, Debt doth well lye in this cafe,againſt 


) the Leſſee, there are three privities. I. .In reſpe& of 


the eſtate onelv. 2, Of contra onely, 3. Of _ 
| an 


” 
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. and contra rogether. The firſt between'the Grantee 


of the reverſion, or Lord by Eſcheate,and the Leſſee, 
fo berwixt the Leſſor and the Affignee of the Leſſee ; 
the ſecond berwixt the Leffor & tine Leflee (as here ) 
for, notwithſtanding the affignement, - and the priviry 
of eſtate removed by the a&' of the Leflee himſelfe, 
the privity of contra remajnes. ; 
- Firſt; becauſe the Leffee himſelfe cannot prevent 
the Leſſor of his remedy 3 but when the Leffor grants 
his reverſion againſt his own grant, he ſhall nor have 
remedy,becaulſe the Rent is incident tothe reveriion. 
. Secondly.,che Lefſee might grant ir to a poore man, 
not able to:manure the Land, or for malice;will ſuffer 
it.co lye.freſh,. ſo the Leffor ſhall be withonrt remedy, 
if Debt ſhould nor lye againſt the firſt Leflee: ''- + | 
Thirdly. rherc is privity of contra .and eftare to- 
gether, asbetwixr-the Lefſor and the Leffee: 
Ifa Tenant in Dower, or Tenant by curtefie;aſſigne 
over their eſtate, yet rhe privity of the ation remain- 
th berzyeen the Heire and them) and hethall have an 
aQtion of wall againſt them for waſt done; after the af- 


ſignement, þut if the Heire grant over his'reverfion, - 


then.the privicy of the ation is deſtroyed';"and the 
. Grafiree may. not have any ation of waſt, bar onely. 
apainſt;che aſſignee, for hetween them is a- privity of 


Eſtate,-and between the Grantee and the Tenant in 


Dower, &c.. is 00 privity at all. | 

Ifa,leffor enter for condition broken, or if a leſſee 
ſurrender to the leffor;yer, the leffor may have an a&i- 
on.of Debr,for arrerages due before the condirio bro- 


ken, or the lurreuder; ang,.this is in reſpe& of che con- - 


tra& between the leflof & the leſſee. 35:of rhe Queen, 
' Ungle and. Glovers Caſe adjudged;the leſſee affignes his 


interelt, the leſſor bargaines,. &c. ' the: reverſion, the 


bargainee ſhall not have Debt,againft the leffee, bur 
agreed, that the leflor himſelfe might; 40t 05. 


37+ Elig 
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' 37. Eliz. in Banco regis, Int. Overton C5 Siddall. Two 
points were reſolved.” Firſt, ifan Executor of a Leſ- 
ſee;for yeares,afligne over his mrereſt that an Aion 
of Debt doth n6t lye againſt him for Rent due after 
the Aſfignemenr, If a Leflee for yeares affigne over his 
intereſt arid dye, the Execurtor ſhall not be charged 
for rent due after his death, for by the death of the 
Leſſee, the perſonall privity of the contra: (as to the 
Adion of Debr)in both thefe caſes were determined ; 
40. of the Queene, Brorhe and Hores Caſe. A Leflee of 
three acres rendring Rent;affignes one to B.the Lefſor 
ſutters a recovery to the uſe of C. in fee; who brought 
Debt againſt rhe firſt Leſſee, adjudged ir lyes, for the 
Leſſee affigned his inrereft, but for part,for che privity 
of Eſtate remaines becauſe he afligned bur part. 41.of 
the Queene, Marrow and Turpns Caſe, in' Debt againſt 
wo Adminiſtrators, upon a Leaſe made to thew Te- 
ftator, the Defendants plead, that before rhe rren a-. 
reare, the oye of themi' had afligned all his intereſt to.. 
E. S. of which the Plaintifte had notice, and accepred 
the Rent by the hands of the aſſignee, due: after the 
afſignement, and before, that rhis rent now demanded- 
was due,the Plaintiffe demurred and adjudged againſt 
him, becayſe the privity of the contradt was'determi- 
ned by the death of the Lefſee,and therefore after the. 
aflignement made by the Adminiſtrator, Debt doth. 
not lye for rent due after the rflignement. Alſo it was 
faid, that if a Leſſee affigne over his tertne, the Leffor 
may charge the Lefiﬀ or his Affignee athis Eledion.. 


And if the Leffor accepr the rent of the affignee, he 
bath determined his EleQion, and ſhall nor have-an 
aQtion after againſt the'Lefſee, for rent 'due after the. 
aſſignement, no more then a Lord hayingreceived the 
Rent of the Feoftce, ſhall ayow upon the Feoftor at- 
terwards. | z 104 pats, 1 
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gr i you Mi 09 hojget 101159 1 
WwW 'B:and his'Wife ſeiedinfahe Mannor of Hby 
V..* 2n Eſtaremade ee ens Cai: for 


the joyntureof the Wife)w tatte, holden. ls Capiteand 

W.ſciſedof Land. im. boch which atnouax; to; azthird 

part of all his/Lands:3-and atfo:of aha aunorokT, fe 

eapite, which amounts ro rwo:parts-3,/W, deviſcs;Kemp 

AI his Wife, uponcondirion, tharfieſhopld-rcake no. for 

I ' mer joyntare,and-dyedithe Witerſnpys refuled Hyhe 

7 queſtion was, whither. the, Will;wete,good, for. the, in» 
tireMannor-ofT: or butfor parijhy:the Statutes of 32+ 
and 34-H.8.Refolved;tbat at:icommon Lawifa gift. be 
to a Husband and Wife: in taile;&c.the Husband dyes, 
the Wife cannor deveſt the: freerhold.by avy ve ball 

| Waiver, or diſagreement in pays 5 45 if, ſhe. ſay helgre 
entry,'that ſhee will never agree to ir, ſhe may.enter 
when the pleaſes ſo, if ſhe. ſairh;(reciting her eſtace 
tharſhe aſlenrs,&c. tothe ſid eftarey yerafterwards 
ſhe may waive ir-in a Court. of tecord;; burif ſhe; ? 
ters.into the Land, ayd.rakes.the profits,, chough | 

. faith nothing, *ris a good agreement in Law, "0a | 

Law more reſpects without words, Muy - 
withour a&s;'& a freehold ſhall nat be, ſo cafily. dey; 
ſted ro the intent thatche tenant tp.che P reripeIhowld 
be the berter knowne. . Bur as an. ac ,m .P, ays. May, ur. 
mount'ro an agreement; 'ſo i&may Amount, t0:.2 Fi . 

. Breement, bur;this is alwayes,of ope:$e-the Jamething, 
If the tenant by deed infeofte.gye Lord,aud CR 
and-maketh livery ro the:Loxd;if the Lord dilagrze by 
word, *tis worth nothing: andif he; enters generally, 
and rakes the profits, *ris an-agzeement, buc.ithedi: 
f:aines for/hisSeigniory, 'tis-.a.diſagreemeny;. yer.n 
ſome cafes,/a\chime by words ſtall direct the entry, ro 
be an agreement to one Eſtate,and a'diſagreement.to: 


another, &c, See the Booke at large, buta gras 
eve! 


_ A. Aa Ca  J p— } a. _ 
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-  deveſt the property.of goods and Chartells, or an ob- 
ligation fealed ro him, by diſagreement In pays. 

Reſolved, that though the eſtate was created by way 
of uſe, which uſe, before rhe Sratute,might have been | 
waived in Pays, yet, now the Statute hath ſo incorpo= A 
rated the uſe and pofſeflion of the Land, that ic can- 'Y 
not be waived In pays, more then an Eſtate created by 
feoffmenr, &c. yet twas here reſolved, That the refu- 
fall pays to have H. and the entry,and agreement to 
T.was a good agreement to the one,and difagreemenr 
to the other. And this by 27. H. 8. ca*. ro. If any Wo 
| ran hath Lands, 5c. aſſured after Marriage,(yc.after the 

| death of the Husband, Shee may refuſe her joynture, and 
| take her Dower, (9c And upon theſe words the Courr 
agreed, Thar a Woman might refaſe her Joynrure In 
pays, and be in-dowed by conſent or Writ. The great 
donbr was, if by this refuſal! of H. by operation of 
Law,it doth diſcend immediatly to rhe heire after the 
death of the Deviſor 3 for to ſatisfie rhe Statute which 
fajch, The King ſhall take for his third part ſuch Mannors, - 
oe. as ſhalldiſcend, 5c. immediatly after the death of the 
tots 


or. 
Reſolved, Firſt, Upon the reaſon of the common 
Law, the refuſal ſhall not have ſuch relation that the 
deviſe ſhall be good, for the intire Mannor of T. for 
a relation is a fition of Law, to make a nullity of a 
thing Ab initio, to one certaine intent, which'in- truth 
had being; and that Propter neceſſitatem, ut res magis va- 
leat, quam pereat. 11. E 3. The Law will make a nalli- 
ty Ab init, that the Wiſe ſhall have dower,but nor as 

_ to a collaterall intent, as if the reverſion were granted 
of the Lands which the Husband & Wife held in taile, 
and the Wife for to have Dower diſagrees, yet the. 
granr is good, for ſhee may be endowed though the 

| grantſtand ; and Relatio eff fiftio juris , oF intents ad u- 
man - And though relations aide ads in Law, as Dow- 

| &rs 


©) 
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er,yet rwill never aide the afts of. the party. to avoyd 
them by relationzas a man infeopftes an Inſant,or Feme 
eoyert, and afrer:gives, &c. Or-1d&viles the Land, or 
any thing out of jt, the Infant or Husband diſagrees, 
this ſhall have: relation Þetwixt the partics , that the 
Iafaprt or Husband; ſhs1] not be charged in. damages, 
but ſhall not nike the voyd deviſe, &c. good. A Leale 
for life, the ireprainder ro the King, the King grants 
his remainder, the deed. is inrolled,, ic ſhall hay rela- 
tion to-make this palle 4b initio, ro the King, not to 
make the voyd parrent good. And av relations extend 
enely to rhe ſame thing, and the ſame intent, fo, alſo 
to the ſame parties, nor for.'to prejudice a Stranger, 
feoflement Of a tv annor, ard a;long time after jivery, 
the Tenants arrowne, this {hall have relation,to-make 
the ſervices paitſe Ab initio,or otherwile they could ne 
ver palle, nor be parcel) of the Mannor, bur not for to 
chirge rhe renants for the acrerages in the mean time, 
. Sd hecegrhe rejulall ſhall relate as to the manuor,of H. 
anely.nor ro T.and to the wiſe onely, bur nor.to pre- 
Judice the Heirc(upon whom: parr of the Mannor of T, 
diſcended)to make the deviſe good for the third part, 
which was yoyd-at the time of the dearth : For, Omne 
teſtamentummnorte conſunmanss eft, and as it was at the 
deatby ſoirfhall remaine. Reſolved,rhar after, the. Sta- 
tute of 27, &; 8, and befere_the Scature of 32. H. £2. 
the Mannor of T.was not devilahle,8& therefore when 
the devifor hath nor-purſued the authority ;which the 
AR of 22. & 34. H. 8. gives, twas voyd for part. 

The firſt ranch he hath nor purſucd, which (aich, 
(That all, oc. having a ſole eftate is fee ſumple, in any Man- 
nors, toc. fball Saws full and free liberty, (5c. to diſpoſe by 


hs laft Will: iu weiting, «s nwch of, (5c. as ſhall amount to 
the clere yeartlyweue of p90 parts in three to be divided.) 
For he had inor the Manner af H. for his Wife hadit | 
joymly with lim. See many excellent Caſes - lows 
' Booke 


Lib.3. Putler and Bakers Caſe, 67 
Booke at large; adjudged npon this word (" Having ) 
in the Starvres, the Initmm of a Will ought to be Fail 
and perſeR, which is the writing, and rherefore,if rhe 
deviſor command one to write his Will,and he deviſes 
white Acte to A. and his Heires, and black Acre to B. 
and his Heires , and dyes, before rhe deviſe to B. is 
writren, yet the d viſe to A.is good. But if he deviſes 
to A. &c. upon condition, and he writes the devile, 
and the 'T<itator dyes before the writing of the con- 
dition, t-s voyd, for in the one caſe, the deviſes are (e- 
verall; andthe one is perfet, in rhe orher Caſe tis 
maimed; and imperfeR, for the intire deviſe, was not 
ſully por in writing, ſo rwas' refolved in the Caſe ar 
Barre, that neither the commencement, nor the end 
of the Will was full or perfet, for at the time of wri- 
ting of it; and at the death of the deviſar, he had no 
power in reſpe& of rhe joynr eftate in H'to diſpoſe all 
the Manfnor of T:. which amounrs to the value of two 
parts of all. 'Alſo,'upon the firſt Branch he ought to 
havea fole'eſtare, and here his Wife is joynily ſeiſed 
with him; #ad ſhe cannor difagree during- covertype, .. 
The'Stariite gives liberty ro him, for tro deviſe twa 
parrs by will, batthis is ro be intended of ſach Land, 
whichhe mighr convey by a@execcured, bur, here by 
reaſon of the ummdivided eſtate of the Wife, he'cannot 
diſpoſe it bur during coverture. Alfo, the third part of 
cleere yearly value is ſaved to the Ring, and' the intent 
of the Starure was, that rhe King ſhall haye the equall 
benefir at leaſt for his third part , as the deyiſee hath 
for two parts, but here the deviſee had two. parts ab- 
ſolurely,and che King bur a poffihiliry,urz.If che Wife 
. would diſagree which is at her pleafure, arid this Sta- 
tute hath been conſtrn'd, rhar equaliry ſhould be ob- 
ſerved. A man which held three Mannoxs of three 
Lords, could nor deviſe two of them, bat two parts of 
every one 3; npon theſe _ (Cleere yearly woah ++ 
| h 2 Al 
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ſaid that of-Inheritances, which arenotrof any yearly? 
value, ſome are deviſable, ſome nor,''as Bond (F catdlla: 
felonum, fugit * or ut lagat. Fines, arnerciaments,within 
ſuch a Mannor or Towne, theſe cannor be deviſed;nor- 
left to diſcend, bura' Leete, Waife,*or Stray, or other: 


heredicament appendant; or appttrtenaiit ro a'Mans/ 
nor, paſſe by deviſe of the Mannor. with'th'appurte-” 


nances as incidents, and the Starate had«no'intent for 
to diſmember theſe things, which by lawfull preſcrip- 
tion had been united. But if a hundred; with goods of 
Fellons, Ontlaws, Emes, Amerciaments,' rerurne of 


Wrints, and ſuch other caſuall herediramenrs; wichirs- 


the ſame hundred, have been; accuſtomably. demifet 


for a yearely rent, they may be deviſed within-the: 


purview of the {aid AR. * Twas ſaid 'ppon-the words'of 


the Stature,which-ſays,that he may deviſe a renticom- 


mon, 8c: Out of two parts, that a deviſe of a rent of the-- 


fall value our of all is voyd, but.out of two:parts /tiv 


good. And *twas obſerved, that upon 32. H.'8. a dex: 


viſe of all his land, had been good tor two parts,as ad-: 
judged'in Vntons Caſe,for Land is ſeverable,bur arent 
is a thing mtire,and:34. H. 8. 'onely: gives anthoriry 
for todeviſe it. $2692 2H 30-6 11itab 

\ The ſecond branch which ſpeakes.of diviſion, 'can-' 


not be ſatisfied, for, during his life, he himſclfe covle-- 


not ( Set it ot ) and after his death, it ſurvives to the 
Wife. The third and fourth branch is nor ſatisfied in 
this word ( zmmediatly:) for-cill diſagreement, withoue 
queſtton the Mannor of H.. farvived tothe Wife, and: 
ifan Office had been found before difagreement,with- 
ont doubt,rthe Queene ſhould have a third part of the 
Mannor of T. and the deviſe being voyd at the death 
of the devifor, and the third part lawfully veſted in 
the Heire by diſcent, it cannot be made good and de- 
veſted by a ſubſequent diſagreement. Littleton, diſcent- 
rothe-Heire of Tenant by the courtefie of a — 
rc Cy" 
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reſſe, doth nor rake away entry , ſor. the Heire comes 
nor in.immediatly, and *rwas agreed if a man deviſes 
twoacres holden by Knights ſervice » and a reverſion 
upon a Leaſc for. life diſcends to the Heire, this is no. 
immediate diſcent within che Statute, bur the third 
part-of the two. eught ro diſcend 3 ſee many excellenc 
:Caſes of deviſes adjudged upon the Starate. | 

. Another good Caſe of relations, Feanings and Braggs 
 Caſe,a: difiedee makes an Indenture- purporting a 
Leaſe for yeares, and delivers it to-a ſtranger, out of 
the:Land, as au Efcroule, and commands him for. to 
enter, and; deliver;this as his deed, to the Leſſee, who 
.dathit, and adjudged a good Leaſe, and this diverſity 


4 ed; } £0:384% wif 4 ; 
aſt When the perſon ar the firſt delivery hath nor: 
ability, ro-make the-:contraR, and before the ſecond 
delivery hath, *cis voyd, as an Infant, and aFeme co- 
vett 3 otherwiſe, when. at firſt delivery, the perſon 
hath ability, burcannor perfett ir, till an impediment 
removed, which is done before the ſecond delivery, 
there ?ris-go0d; as at Barre. 6 
-Refolved, ſecondly, rhat to ſome intent the ſecond 
delivery ſhall have relation to the former, by fiction 
of Law, Ut res magss valeat quam -pereat, as'if a Feme 
:foledeliver a Leaſe as an Eſcroule., and after rakes 
Husband or dyes, yet by the 1econd delivery *tis #-. 
good deed Ab initio.3 and to ſome intent Ut res magis 
valeat, (9c. itſhall nor-relare, iyer in'truth, the ſe- 
cond delivery harh all irs force by the firſt, and is but: 
an/exccntion- and conſummation of the former, as at 
Bare, for if ir ſhould relate to the fuft delivery, then 
itwould avoyd the leaſe y for ic ſhould: be made by 
ane, who was our of pollcflion, (5 filhr legis intque ope- 
Tdtyr alicui dammum vel imuriam. > 
i; Thirdly, *rwas reſolved that as to- collaterall as» 
that there ſhallþe no —_ Ommin« , as if the Obli- 
3 gee 
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gee releaſe before the fecond dclivery » {tich releate 
1s yoyd. . 


Ratclifes | Caſe. 33. of the Queene. fo. 37. 


A Fewe ſole deviſes Socage land to the ſoane of 
* her daughter in taile, the remainder to rwo Si- 
ſters of the deviſee, and to the heires of their rwo bo- 
dics, by equall portions ro be divided, the remainder 
in tee tO the Mother of the daughters , and dyes, the 
fonne dyes without iſſue 3 Martha one of. the.daugh- 
rers dwelling in her Mothers houſe ( daughter of the 
deviſor) within the age of 16. and above 14. departed 
at the ſecond houre in the night, with the conſent of 
the husbangd of her Mother ( in whoſe houſe ſhe was ) 
&:; miles, aud there married E. R.the iſſue was, whe- 
ther E. R. the Mother, had the cuſtody of the faid MN. 
at the rime of the contract , and marriage aforeſaid, 
for if ſhe hag, thcn the land of M, was loft by the Sta- 
ture Of 4. and 5. P. aud M. ca". 8. 

Reſolved, rhar there were two manners of coſto- 
dies, or-Gardianſhips , the one by the common law, 
the. other by the Srarute 3 at common Law fovre 
manner of Gardians, viz.Gardian in Chiyalry, Socage, 
Nature, by Nurture. The: firſt rwo are'fully deſcribed 
1m our-Bookes 3 bur grear controverfie was at: barre, 
for Gaidian by Nature 3 Somme held, that rhe Father 
onely ſhall have the cuſtody of his ſonne and heire ap- 
parent, within age, not the Mother, Grandfather, &c. 
Alſo, that the Father ſhallnot have the cuſtody of his 
davghtcr and keire, for it might ro be ſuch an heire, 
as ſhall continue fole, and apparent heire 3 as the Fa- 
ther ſhall not have the cuſtody of rhe-youngeſt ſonne, 
11 Borough Engliſh, for:temire in Ghivalry. Others af- 
firme,thar wat onely tht Father, bur-every aunceſtor 
yazle os female;thall baye the cuſtody. of bis heire ap- 
parent 
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parents male or female. Treſpas quare I, conſanguintum 
(7 heretlem of the plainrifle, cx1us maritagium ad ipſum 
pertinet, &c. rapuit, &c. tyes. The Mother ( though ſhe 
had no land ) brought raviſhment of watd of |}. her 
Sonne and heire, againſt rhe erand-farher, who had 
land thar mighr deſcend. By the Conrr, both erre; 
for *ris true, thar every aunceſtor. fha)l have treſpas, 
of raviſhmenr of ward againſt a ſtranger, for his heme 
male or female, and the Writ ſhall ſay , Cujus marita- 


- fium ad ipſum pertinet, aud good reaſon ,, for the eſta- 


bliſhment of his houſe conſiſts npon providing of a 
convenient marriage for his heire apparent, & it mat- 
ters nor.of what age ſuch heire is, bur ſuch ation lyes 
mor apainſt gardian in Chivalry, by any of his aunce- 
ſtofs bar rhe Father. So the Court reſolved here, the 
Morher conld nor be gardizn in Socage. if the land 
had deſcended to the daughter, nor by nurture, be- 
cauſe ſhe was above 14. bur the common Law gives 
remedy againſt a Srranger,as aforciaid. Reſolved, here 
the Mother ſhall have'the cuſtody within the provifi- 
on of the AR, which hath ordained two new manners 
of cuſtodies. 4. By reaſon of nature. 2. By aflignati- 
on ; the firſt, the Father, afrer his death the Mother ; 
the ſecond, by affignarion of the Father, by his will, 
or any att in his life. ' See rhe Booke ar large for the 
expoſirion of this Statute. 

Reſolved, that the affent of the husband was not 


- materiall, for the Statute hath annexed the cuſtody, 


to the perſon of the Mother, jure nature, which is in- 
ſeperable, and by marriage cannor be transferred to 
the husband the Farther ſhall nor forfeit the ward- 
ſhip by outlawry, nor ſhall his Execotors have it. 
Reſolved, though ſhe departed onr of cle houſe fix 
houres before the contrac;yet, in judgement.of Law, 
the Mother had the cuftady at the time of the ebrraR;z 
for, *tis inſeperably annexed to the perſon of the Mo- 
ther, F 4 Reſolyed, 
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Reſolved, rhat by” this deviſe; -the-rwo idanghrers 
were tenants i common in raite 5 by-theſe words 
C equally to be divided ) though they'inever! make \par-: 
_ rition in fao, and ſo ir-hath been often adjudged, -. 
Reſolved , that the husband and wife damfell, had 
good title upon this verdift, againſt the other daugh- 
rer ;for, by theſe words ( tothe nezref kin, to whonrthe . 
Eheritance ſhould; &c. come after her deceaſe during the life 
of ſuch perſon , who ſhall fo comyath; Kc. )'\ir ſeemes rhe; 
daughter ſhall nor have the forfeirore,'for rhopgh the. 
be of the blood, yet; if M. dyezher itlic ſhall have-the 
Jand, if withour iffae, the Mother mthe temainder. + 
To the obje&ion, that the Mother cannor have ir; 
for ſhe is not of the blood of the daughter; bur econtra; 
Father, or Mother, are not nexr, to whor-adminifira- 
tion ſhall be granted ; and land ſhall efcheate, rather 
then it ſhall goe roFather, or Mother. © v 12 
' Reſolved often againſt 5. E. 6."that the Father, or 
Mother, are next to' whom adwiniftration may*be 
granted, and Littleton ſays thar the Father is neerer-of 
blood, then the Uncle, and therefore the Farher thall 
have a remainder limirred ro the next of blood of the 
Son, but he ſhall not have an inherirance by difcent, 
from the Son, for a Maxime prohibits 'it. And 'twas 
faid at barre , if he in reverſion had been brother of 
the halfe blood, he miphr have entered, as Proximm 
de ſanguine, yet none of the halfe'blood could mhetir: 
See the Booke' ar large,where is excellent learning of 
diſcents ; as alſo the learning of iPoſſeſſio fratris, 8c. 
| Reſolved by the Court, thar it doth nor come in que- 
ſtion,who ſhall enter for the forfeiture by the'Srature, 
for the ifſue was joyned upon a collaterall point, whe- 
ther the Mother had the cuſtody at the time of the 
contract ; and the finding of the ſury is not materiall, 
and therefore, though the Plajptifte (who was leſſee 
of the husband of the damſcll,as appeared ) had mw 
ule ered < e. | ticle 


%# 


tice agamiſt the defengant,being lefſee,of thehusband 
aftheorher Siſter, yer; becauſe the iſſue was found a- 
cainſt him; judgement; was given .Lnod mhbil capiat, &c. 
\Bojtons Caſe , 35. Elix. in Banco regis. fo. 44. 
F., her of capegd ſatisfqciendym.is retornable ar Weſt- 
\&rminſter die Lang px0x poſt Craſiin. Ammarii, the par-. 
tie\is arrefted,; the;Sherific is not bound to bring. the 
prifoner-in Tefla Linea; from the. place where he was 
arteſted, or from -the/Countie, Bur if he have the pri- 
ſaber in Court-arthe.day of che recurne ( being never 
out of. his-cuſtoty-mn-the meane ſeaſon.) it 1s good ; 
Bur 4f:a\Shenific os: a Ray lifte aſſent, chat one who is in 
execution, and.under their cultody,-to:goe our of the: 
Godle: for a time», and: then toretuine, yet although 
he terurne at the ties: ic is an_eſcape.. And fo: it is 
likewiſe if a Sherifte ſufter him ro goe. with a Bavlifte 
or a .Keeper;for the Sherifte ought ro have him in ara 
eaſtodia,;and the Statute of Weſteninſter 2. cap. I 1. ſays 
Quod carceri mancipentin in ferris.So as the Sheritie may, 
keep him in yrowand:{ctrers, to the intents thar they 
may:ſooner farisfie-their- Creditors. The Sherifte upon 
a Habeas Corpus $0x-ahe in Execution. may bring the 
party what way-he will, ſo as he have his body.at the 
day.according to the Writzli one in execution eſcape. 
our of the Gagle, & ily. ivro anorher County,the She- 
rifte upon freſh ſaitzrekerh him again before any a&ie 
on brovghr againſt the Sheriffe, the Judges have ad- 
judged this no eſcape-and if one in executidn eſcape, 
de.ſon tort. and be taken againe. he ſhall never have an 
eudita quarela, becauſe a man ſhall not take advantage 
oi his. own wrong. . SNIE 


; Sir George Brownes Caſe. 36. of the Queene. fo. 50. . 
= in ſpeciall tails, the remainder to himſelfe in 
#4 fee;,in the life of his Mother,tenaur in ge 
"th, 4 4 | CVIES 


74 Sir George Brownes Caſe. Lib.3. 
levies a Fine (in truth, with Proclamations. though they 
were not found ) to Sir G. B. the Mother ( living the 
Sonne ) leaſed for rhree lives, which was not warran- 
ted by 32.' H. 8. upon which Sir G B. entered. 

Refolved,that the leaſe for three lives,though with- 
onr warranty, was within 11. H. 7. which ſaith, C diſ- 
continue, alien, releaſe, or confirme with warranty) for, the 
intent of the Statute, was, to projiiibit not onety eve- 
ry barre, bur every manner of diicontinuance, which 
purs the heite to his reall action ; and becauſe a re 
teaſe, or confirmation, is no dYfcontinuance withour 
warranty 3 the warranty refcrres to them, to make 
them <uivalent to an eſtate which paſterh by livery, 
Note, the titic Of the AR ( Difcontinuance of right, or e- 
fate ) alto in the AR *ris ſaid, If no ſuch diſcontinuance, 
warrant, nor recovery had been , jo that diſcontinuance 
ſtands in equall degree with warranty. 

Reſolved, thar if the iflue had granted his remain- 
der in fee onely, and not barred his rajle., he might 
have entered by the words cf the - &, for the fortei- 
ture, which ſaith , Every perſon to whem the intereſt, &c. 
ttle, or inheritance, after the deceaſe of the woman ſhowd 
appertaine, may enter and enjoy, &c. As if no ſuch difcon- 
tinuance had been made, and if no ſuch had been, 
the land ſhould diſcend ro the iifne. 

Reſolved, that in this caſe, Sir G. B. ſhall enrer, ſor 
if no diſcontinuance had been , he ſhould injoy it a 
gainſt Anthony the iſſue, and all the heires of his body, 
though the Fine be levied in the life of the aunceſtor, 
for 32. H. 8. ſays, In any wiſe intailed to the perſon ſo le* 
vying the Fine, or to any-of- his anceſtors 3 and though it 
worke, part by conveyance, part by concluſion, yet, 
the taile being extin@ by the Fine, Sir G. B. in re- 
mainder ſhall enter; The fame Law in this caſe, 
though the Fine were without Proclamations, for the 
ifſue againſt his Fine-cannot enter 3 but the entry of 
the conuſee is lawfull. Anderſon 


Lib.2. - Rigewares Caſe. 75 

Anderſom ſaid, where *twas invented ( to make an 
evaſion ont of this AR) that awoman ſhould accept 
a Fine come ceo, &:c. and render for a thouſand yeares, 
pretending this not within the words (diſcontinut,alien, 
releaſe with warramy, 8c. ) that this was ay alienation 
within the intent of the A, or otherwiſe the Scatute 
ſhould ſerve for nothing, and ſo it hath been reſolved, 


Rigewates Caſe, 36. El. in Banco regis. fo. 52. 


T was refolved pro tet. Cur. alchough rhe priſoner in 

" execution eſcape our of view, yet if freſh ſuire be 
made; and he be raken againe in recent? inſecutione, he 
ſhall be in execution, otherwiſe at the turning of a 
corner, Or by entring into a houſe, or other meaves, 
the priſoner may be cut of view; And althcuvh he fly 
into another Countie, yet becauſe the eſcape was of 
his own wrong, whereof he may not rake advantage, 
the Sherifte upon freſh ſuite may rake him there, and 
he ſhall be in execution. But if the Plaintifie bring 
hi- aRion againft the Sherift: upon the efcape. before 
that the Sherifte rake him, or it the Sheritte doe not 
make freſh ſuite. yer in both Theſe caſes the Sheriffe 
may take him and keepe him in his cuſtody, untill he 
make agrecment with him, -or he may have an ation 
of the caſe.for his wrongfull-eſcape. And alchough the 
defendant be taken vpon a cap: ad ſatisfactendum, and 
eſcape, yet if the Writ be nor returned and filed , the 
Plaintifte may have a new cap: ad ſatisfacizendum againſt 
him, and take him againe; and he ſhall not take ad- 
vantage of his own wrony. Bout if the Plaintifte will, 
he may charge the Sheriffe with the eſcape, if he did 
nor take him againe jnfreſh faite before the aRion 
brought, and when the priſoner eſcapes of his owne 
wrong, and be taken againe, he ſhall never have an 
atdits querele-egainſt the Sheriffe, Bur it is _—_— 

I 


96 Lincolue Calledge, Caſe. Libszj 


if he eſcape with the conſenr of the Gaoſler, then he. 
may not take him againe, and if he.doe, then he:may, 
havean audita querela.. $3 2006 25:45 1 5999 61 

Reſolved, thar the barre; was, inlufficient, for the 
Plaintifte common of an eſcape in London, and. the de-. 
fendanr jyftifies the reraking in Devonſb?re, ſo that the 
£ſcape at London was not aniwered ;. but the Plaintifle 
not denying the freſh ſuice, but by Proteſtation.rely- 
ing upon this, thar he was out of view, *rwas adjudged 
againſt him, bot if he had demurred apon che barre, 
he ſhould have had judgement. -£439_r 10 

Reſolved, that after Demurrer, there ſhall not bega; 
Repleader, for rhe parties by mucuall conſent, haye. 
put themſclves upon the judgement of the: Court, 
and therefore without their conſent... they cannor xc+. 
pleade, and fo ſeyerall times adjudged. 


Lincolne Colledge Caſe, 37.49 38. of the Queene. fo. $9. . 


FJuband ſciſed to him and to his wife for life, and. 
co the heires of the body of the husband, dyed,; 
the iſſue, in the life of the wife, then tenant of the: 
fieehold ( for ſo the pleading was) which ſball bein 
rended by diſſeiſin, for no furrender, os forfciture was | 
alledged. 4. H. 8. ſuffered 4 recovery , with fingle' 
voucher, by agreement, that the recoverors ſhopld 
infeofte L. &c. to divers uſes and that the wife ſhould 
releaſe to them with warranty,. which , was done ac-- 
cording, 11. H. 8, The wife dyed, after the iſſue dy- 
ed; after his iſſue in the third. degree.entered 3.the 
queſtion was, , whether the collaterall warranty ſhould 
binde 3 the recovery did notcome ja queſtion, for:by. 
rhe pleading ir ſhall be. intended, that he was ſei 

by other title, then by che taile,ſo-che-fingle youcher 


not materia[]. | 


Refolyed, that though the fixſt branch of theSa- ) 


© rue 
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\ | Tibiz: Lincolne Colledge Caſe. 77 
; | raceofirr. 7. Fo lays, that the warranty ſhall be voyds' 
yetthe clavfe following ( and that, it hall be lawfull,g:c. 
to enter ) being annexed to the firſt; cxponnds the ge- 
neraſiry of it,and though he ro whom the intereſt, &c. 
after the death of the wife appertaines,may avoyde ir 
F entry, yet, 'tis in force againſt all others ; and ſo" 
theJbdges have expounded other Statutes, 8. H. 6. 
All Qurtawries ſhall be voyd, except a Capias be a- 
warded againſt the party, in the County, where, &c. 
yet this ought to be avoyded by error. The Statute 
of 1. of the Queene orgaines that all grants, &c. by a 
* Biffiop, in-cother manner then, &c. fhall be utterly 
voyd 7 but 32. & 33. of the Queene, berwixt Sat? 
and'the Biſhop of C.and L. a gravt of a nexr avoy- 
dance of a Church (nor warranted, &c. ) was not 
voydable againſt the Biſhop himſelfe,bur only againſt 
his Succeffors. And with this reſolution agrees 27.H. 
8. opon theſame Statute of 11. H. 7. 

Reſolved, that this warranty was cvt of the intent 
ofthe At, which onely reſtraines warranty , which' 
prejudices the heire in taile, or thoſe in remainder, 
bitwheti the warranty, 8c. of the wife, 1s bur for ro 
ops and corroborate the eſtate affured by the iſſue 

inifelfe,” 8c: cis not reftrained by the AQ, for ir 
ſhall be intended tothe benefit of the heire, which is 
the reaſon, rhat a common recovery is not reſtrained 
by W.'2. for the imtended recompence 3 and if the 
wife and the iflue had joyned'in a Fine, this had bar- 
red the taile-; ſo, if the wife had ſurrendred, the ifſue- 
might have ſoffered a recovery. H. 39. of the Queene, 
the caſe was, that the younger Sonne tenant in taile 
by deviſe, was vouched in a recovery ſuftered, by a 
woman tenant for life , by the ſame deviſe, and rhis 
was to the uſe of the vouchee and his heires, who dy- 
ed; and *twas adjudged that the Siſter of the von- 
chee, by the intire bloud ſhall haye ir, not ns elder 
; 'OTICT » 


78 TLincolne Colltedge Caſe. Lib.g.' 
brother, & that the recovery was not within 14.0f the - 
Queene, though ſuttered by tenant for life ; and the - 
Scatnte ſays, char ir ſhall he utterly voyd ; for *twas 
not the jncenc, chat the AR ſhnuld exrend ito a reco- 
very, in which he in remainder jn raile was. vouched, 
who had an eftate that might continne for ever, and 
had the power to docke,2}] che remainders 3 (o here, 
this Statute doch not extend ro this warranty, be 
cayſe, &C. AF 

Reſolved, when the firſt iſſue diſables himſelfe, for 
to take advantage of the forfeiture, and dyes, his iſſue 
ſhall never take benefic of it, becauſe, he was nor 7n 
rerum nditres, nor had the jmmedgiare intercſ{t ar the 
time z and 1his was Sir George Brownes cafe before, 
where the iffye in raile in the life of his Mather, te- 
nant in ipeciall ctajle, levied a Fine, without procla- 

- mations ; and here, if error were in the recovery, the 
warranty barres him of his ation, becauſe he himſclfe 
by his 6wn'ad, hath barred his entry. Bur here if the 
wile had releaſed, &c. after the death of the iſſue, his 
ue might have avoyded the warranty. 

Note, ( Reader ) js ſeemes to we, if in ſuch cafea 
woman levies 2 Fine, or ſufters a recovery, though 
the daughter enters, or nor, and though ſhe joynes in 
the Fine . or is vouched in the recovery, or by any 
other aft diſables ner ſelfe, yer the Sonne borne after 
ſhall take advantage of it 3 for entry upon this AR of | 
Ti. H. 9. js not ike entry. ypon the Statute of 6. R. 2: 
£4". 6. For there the danghter by expreſſe words, hath 
It as a perquiſire, but pon 14. H, 9. per formam dond. 

Reſolved, if renant 19 taile, in of anorher eftate,ſuf- 
ſer a common recovery,and a collaterail aunceſtor re- 
leaſes with warranty to the recoveror , after the reco- 
veror mdxes a Feoftement to uſes, which are execured 
by the Stacute of 27. H.8. and the aunceftor dyes, 
though the eſtate be transfared m the Ahanay”4 che 

ikcent 


| Lib.3. Pennants Caſe. 79 

diſcent of the warranty, yet, it ſhall binde, and the 
terr-tenants ſhall Rebutr. See excellent learning upon 
this point, where an cſlate transferred in the poff, be- 


fore diſcent of the wartanry,ſhall binde,where not,and 
where there ſhall be Reburter in ſuch caſe, where nox. 


Pennants Caſe , 38. of the Queene. fo. Eq. 


[Eaſe for yeares upon condition , that the leſee 

' ſhall nor aftigne, &c. withour afſenr of the leffor, 
he allignes, 8c. the letfor not having norice of the aſ- 
ſignement, accepts the rent dve after ; and enters ; 
it was adjudged for the Icffor his entry lawfull ; for 
thar rhe condition being collaterall, the breach wher- 
of may be ſo ſecretly contrived, that it is not poſlible 
for the leſſor ro have norice thereof,and notice in this 
caſe is materiall and ifſuable ; for otherwiſe the leſſee 
mighr rake adyantage of his own fraud. Bur if a may 
make a Leaſe for yeare:, rendring rent upon condirtj- 
onzif rherent be not paid to reenter. In this caſe if the 
Leffor demand the rent, and the ſame is not paid, if 
afrex he accept the rent ( before the reentry made ) 
due at. another day, he hath diſpenſed with the condj- 
tion, for rhere rhe condition is annexed to rhe rent, 
and he ( having made demand of the rent ) well knew 
the condition was broken 3 but alchough in this caſe, 
that he accept the rent, due art that day, for which he 
made the demand, yet he may reenter, for as well be- 
fore, as afrer his reentree, he may have an ation of 
debt, for the rent upon the contratt between the 
Lefſor and the Leſſee. 

If the Leſſor diſtraine for the rent, for which the 
demand was made, he hath affirmed the Leaſe ; for 
aſter the determination of the Leaſe, he may not dij- 
ſtraine for rent. 

Ic was alſo refolved, that as well in caſe of the cou- 
dition 


- 


25- Pennants Caſe. 
dition annexed ro the rent, as in caſe of a condition 
annexed to any collaterall a&,if rhe conclufion of the 
condition be, thar then rhe Leaſe for yeares ſhalþ be 
voyd, there no acceprance of the rent due at any day 
after the breach of rhe condition will make che voyd 
Leaſe 900d. | 

Reſolved, that as 4 voidable Leaſe cannot be affir- 
med by word, for money, &c. fo the acceprance of a 
rent which js 80t In eſſe, nor due to him which accepts 
It, dot! nor affirme rhe Leaſe as a giit ro a Husband 
and Wiſ-, ant torhieHleires of the body of the Huf- 
baiid, rhe Hu<band dyes, theiffue accepts the rent of 
the Lei'es of che Busband,during the life of the Wife, 
the Witc yes, yer the itfue ſhall avoyd the Leaſe, for 
no ot wa die, | 


And there 15 a diverſity between a Leaſe for life, 


and for vea;c5, 1 caſe of a leaſe for life, though the 
concluſion of the condition be, that it ſhall be yvoyd, 
yer acceptance of a rent de after the breach, ſhail 
affirme ir, for the freed-hold being created by ww 
cannor be derermined before entry. If the ſucceſſor 
accept the rc#t upon a Leaſe for yeares of a Parſon, 
Vicar. Prebeud, *ris worth nothing , for *tis voyd by 
ceath, orherwiſe of a Leaſe for life. Burt if the ſucceſ- 
for of a Biſhop, Abbor, or Prior, accepr the rent upon 
a Leaſe for yeares, he ſhall never avoyd it , for *rwas 
voydahle onely. X 

Note (Reader) it ſeemes to me if upon a Leaſe for 
life, rhe Leſtpr acceprs the ſame rent which was de- 


manded;he hith affirmed the Leaſe, for he cannor ac- . 


cePt ir, as due upon any.contradt, as upon a Leaſe for 
yeares, for when he aceepts it,he cannot have an aQti- 
on of Debt for ir, but his remedy was by Aﬀiſe, if he 
had ſeiſin or by diſtrefſe, bur after reentry he may 
have an action of Debt. — 
If he that hath arent fervice, or rent cliarge, a4c- 
cepts 


Lib.2.' | 


| Libig." Weſbbyes Cajes '' or 
cepts the reat due/at the laſt day,and therefore makes 
anatquirtance, all che arrerages due before,are there 
bydiſcharged, and 10 it.hath been adjudged , /n Hop- 
hin ds Mortons Cafe 19; El Dyer. 

1&A-manits not-bound: to pay an annuity-wichout an 
Acquitrance, but a rent ſervice, or rent charge he is. 

Ifthe Lordacceprs rhe rent or ſervice of the Feof- 
ſeg hheloſes the; arrerages in the time off, the Feoftor, 
though he' makes no  acquitrance, for,, after ſuch ac- 
cepmaceg ihe ſhall not avow upon the, Feoitor ar all, 
notayonithe Feofttesi bur for the arrerages which in- 
cirgedin his time 3 orberwile,where the Feoffor dyes, 
ang&there'!is/ ſuch/aniacceptance. Bur, acceptance of 
reatpidervice: by ther hands of the Feoffee, ſhall nor 
barre the Lord of reliefe due after, for that is no fer- - 
vicehif w-were, Debt would not iye for it. 

"Twas faid;if the: Lord accepts ſervices by the hands 
of the Heire, infeofted within age by colluſion; he lo- - 
ſesithe wardfſhip. Bur againſt this *rwas objeRed. 
Firſtbecauſe the Lord upon tender of the arrerages, 
and\iiozice is compellable to avow upon him.Second- 
ly, heicarinor be.concluded before title accrued. An- 
ſveedthe Lordis not compellable, &c. for he may 
ſhewthe'collufion; and avow upon the Feoftor,and by 
acceprance,. the Lord; waives the benefit of the Sta- 
we purges the colluſion, and loſes the wardſhip. 


Wotbyes Caſe, 40. Eliz. In Banco Regis, Fol. 7. 


My. brought an a&ion of Debt againſt Skin- 
M, | hen & Catcher, Sheriftes of London, for-an eſcape. 
One Byfton-was in execution, and in their cuſtody, ar 
theiSuire of one Dighton, .and art the Plaintiffes Suite, 
andatithe end of their yeare,- the Sheriffes deliver'd 
thebo4y::of Buſton. ( amongſt others) unto the new 
Sherifftes by. Indenture, wherein the execution at the 
Suite.of Nighpon,was mentioned, bur the execntion art 
IS the 


82 Dean &*(hap.of Norwich Caſe. L,z; 
the Snite of Weſtby was omirred, and Buffon ſtill conti- 
noed mm the Gaole, and if the Defendants ſhould be 
charged m this Cafe, with the efcape, was the Queſti- 
on? And it was adjudged,that they ſhould be charg'd, 
for although he was within the walls of the Priſon, 
yet that was an eſcape in Law, as to the-Plaintifte. 
And it was reſfolved,that Eo inſtanti, that the auncient 
Sheriftes, delivered their Prifoners ro the new She- 
riffes, the eſcape began as to the Plaintifte. 

Note. hereby, thar the Law judgeth one that re- 
maines in the Gaole to have eſcaped , and it was re- 
ſolved, th#: the ancient Sheriftes onght to give notice 
to the new Sheriftes of all executions that they have 
againſt any, that are in their cuſtody, and it was alſo 
' r&folved, unrill the Priſoners be delivered to the new 
Sheriftes, they remaine in the cuſtody of the old She- 
riftes. Notwithſtanding the new Letrecs Patents, the 
Wrir of diſcharge,and the Writ of delivery. And "was 
refolved, that if the old Sherifte die before a new one 
be made, the new Sherift at his own peril] onghr to 
rake notice of all executions againſt any of the Priſo- 
ners 3 and this is for neccſtiry,and if one im Execution 
breake the Gaole between the death of the old She- 
riff, and the making of the new, this is no eſcape, but 
wi'cn the Sheriffis dead, all the Priſoners are in the 
cuſrody of the Law, unrill the new Sheriff be made 

& alrhongh n» freſh Suite be nnde after, chey-may be 
taken in Executis,in what place ſoever they come in, 


Deane'and Chapter of Norwich Caſe, 40. and 41.-of 
the Qucene. fo. 93. oy 

] 8. 41. 30. tranflated the-Priory and Covent of the 
* "*Cathedrall Church of the holyTrinity of Nonwith, 
Into the Deane and Chapter/&c. and diſcharged them 
by theirpeciall names, Tar de/habitu qutamt' de regula; 
irſoſq; decanum Ito Capinulini; perpetuis temporibas duratd- 
OY rit 


L:3, Dear &* Chap,of Narwich Caſe. 33 


ris corporavit, and granted them all"the Mannors, &c. 
. which of late belonged to the Privry,and granted'that 
they ſhould be the Deane and Chapter of the Biſhop 
of Norwich, and his Succeflors, after 2.E.6. the Deane 
and Chapter ſurrendered to the: King their Church 
and poſlefions ,- and he incorporated them by the 
name of the Deane and Chapter, San#e t5 individu, 
Trinizatis Norw® ex fundatione, E 6. And regranted them 
cheir Church and -Poſſeffions, by the name. of the 
Deane, &c.'omirting Ex fundatione Regis. E.6. 
_ Objefted, that Herbert heretofore Biſh: of Norwich, 
was Founder, -and being nor party to the tranſlation, 
"ris voyd.” * -- 1 
Anſwered, the King was Founder, as appeares 'bv 
many Records and by the Foundarion;bur, admir tht 
Biſhop Founder;yer the tranflacion was good : forthe 
Pope might have diſcharged a Monk of his profeſſion, 
and therefore the Ring may doe ir, by the Statute'of 
25. H. 8. And this tranſlation is no prejudice to the 
Founder for he remaines Fonnder, & nothing is alte- 
red but the rule and profeſſion; and this Prior was eli- 
pible. 17. of the Qneene. Dytr. Corbets caſe, proves this 
very tranſlation good, by judgement of Parliament, 
22-H.8. fuch tranſlations are good; All Chaprers were 
Monkes, & notwithſtanding their tranſlation inro Pre- 
bends,or Cannons,the Advowlon remaines as befofe ; 
But admit the tranſlation voyd , yet, *tis good by the 
Stature'of 35. of che Queene 3 ſee the Bookeat large. 
ObjeRed', when they ſurrendered to E. 6..and he 
regranted'to them, by the miſ-naming of the Corpo- 
ration, for-( ex fiindatione Regis. E..6. .) was omitted, 
the prant was voyd, and nothing pafled, for thenanie 
of the Founder is parcell of the Corporation: v. --i 
 Anſweted ; notwithſtanding -the ſurtender-of their 
Church , their Corporation continues, "and #hey: re- 
«matic rhe Chaprer of the Biſhop; though-therecan- 
el WOTIEG 96h; 2) '& (@/ 6795 1 041 HSHO:mer 
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not be a Gardian of a'Chappell,when the Chappell & 


all the polſfeſlions are aliened. ln Chriftian policy*rwas 
thoughr neceſſary ( for that the Church-could not be 
without Se&s and Herefies ) thar every Biſhop ſhould 
be alſiſted with a Counſellzviz. a Deane and Chapter: 
1. Toconſult with them in deciding of difficult Con- 


roverſies of Religion, to which purpoſe every Biſhop 


habet Cathedram. 2. To conſent to every grant the Bi- 
' ſhop ſhall make to binde his ſuccefſors:3 for the Law 
 didnotjudge it reaſonable, to.repoſe ſuch'confidence 
in him alone :at firſt all the poſſeſſions were to the.Bi- 
ſhop, after a certain portion was affigned to the Chap- 
ter, therefore the Chapter was, before they had any 
pofſeſſions,and of common right,the Biſhop is Patroy 
of all the Prebends, becauſe their poſſeflions were de- 
rived-from him, ſo that ſo long as the Biſhoprick con- 
tinues, the Deane and Chapter(being his Counſell)re- 
mains, though rhey have no poſſcfſions,as at firſt they 
were, when the Biſhoprick conſiſted all of ſpiritualty. 


The Prior & Friers Carmilites had not any poſſeffions - 


nor place. And 32.H.8.Fitz.held if an Abbor or Prior 
and coveut,ſell their poſſeſſions, yet their Corporation 


remains. All'Biſhopricks were oi the Foundatio of the. 


Kings of England;& anciently Donatiye by them 3 but, 
by grant of the Kings, became after Eligible by their 
Chapter ;wherefore,if by their ſurrender,their Corpo- 
ration ſhould be diffolved : three incovenicnces would 
follow. -Firſt, to the Biſhopsfor his aſſiſtance in the E- 

- Piſcopall funRion. Secondly,to the Bifhop and-others, 

rouching the confirmation of Grants, Thirdly, to all 

. the Church, for how ſhould the Biſhop be choſen ?; 

Reſolved,: Firſt, jf there were any imperfection in 

+the Tranſlation the Statute of-35.of the Qyeene hath 
made it goed, -:..i-:: BT T4 ora 


' Secondly,that the AR of I.E.6.hath made it good, 


- though the Corporatian were gone by the ſurrender, 
and the miſnamer materiall. 


Holden 


_ 


|  Holdenby the Juſtices and Lord Keeper, that the 
ancient Corporation remaines, notwithſtanding the 
ſurrender. | Ne een: HY 


Fetmors Caſe, 44. of the Queene. 'fo. 77. ' * 
Mith Leſſce for yeares of a Houſe, avd Tenant at 
will of Land; ayd Tenant by Copy, of other Land 
within the Mannor of S. to Fermor, leaſed all for life 
to.1.S. and alſo ſeiſed of other Land there in Fee, le- 
vieda fine with Proclamations of all Neffuages, and 
Lands ( which comprehends all thoſe Leaſes, and alſo 
his inheritance )by covin, to diſ-inherit his lefſor,and 
after the fine,alwayes continues in polleffion,and pays 
the ſeverall rents ro F. The leſſee for life , dyes, the 
yeares expire, S. claimes the inheritance. 
Refolved,that the Lord of the Mannor was not bar- 
red by the faid fine. 1. The makers of the Statute of 
4. H. 7. never. intended rhat a fine levyed by Tenanr 
at will,yeares or Copy, which pretend no Inheritance 
| Nox title to jt, , but intend the diſheriſon of the Lord, 
&c. ſhould barre them of their inheritance,and where 
the Statute faith (That fines ought 46 be of greateſt rength 
to avoyd ſtrife and debate. ) This Feoftement and fine by 
the Leſſee ſhall be the cauſe of ſtrife where none was 
before.2.The Statute doth not intend,that thoſe who 
of themſelves without ſuch fraud,could not levy a fine 
to barre thoſe which had the freehold & inheritance, 
ſhould be inabled to levy a fine by making ofan eſtate 
to another, by practiſe and fraud. 2. If doubr be con® <« 
ceived upen an a of Parliament, *tis to be conſtrued 
by the reaſon of the common Law, & that ſo abhorres 
fraud, & covin,that all as, as well judiciall,as others, 
and which of themlelves are lawfull and juſt,yer being 
mixt with fraud and deceit, are rortiou: and illegall. 
Ifa Woman intityled to have Dower (which is favou- 


red in Law ) by covyin, cauſes a ſtranger to diſfeiſe the 
| G 3 ferre» 
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by the forfeirure, = becauſe rhe Leffor oy covin of 
e barred, for he eXpeTted not to 


in the ſame Towne; (4s in this caſe ) fo, 'twas agreed 
it the ſamecale, if the Feoftee of the Leſſee for life 
hath Lands in th& fame Towne; & tevyes a fine, &c.the 
Leffor ſhall have five years after the death of the Lef- 
ſee, for he knew not of what Jarid the fine was levyed 
( not being parry tothe Indenrure or agreement)&c. 
So,the Judges have conſtrued the a& againſt the Let- 
rer;For Salvation of the Inheritance of him in reverſs 
on And'twas faid.if the Feofftee of a Leſſee for yeares, 
who made i Feoffenwent by praRtiſe, hath Land in the 
ſame Ville, and levy a fine, and the Leſfe payes the 
rent tothe Leffor, it ſhall nor binde, and in the prin- 
cipall caſe, the payment of the rent afrer the fine, 
makes the fraud apparanr, for by this the Leſſor was 
ſecure, and nor cauſe of any doubt of fraud. | 
"But "rwas reiolved;if theVargainee or Feoffee of A. | 
h perceiving 
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perceiving that C. hath right, levies a fine, or takes a 
fine of a Stranger, to the intent; to barre -C. this fiie 
tevyed by conſent ſhall binde, for nothing was done 
in this, that was not lawfull, and the intenc of rhe a& 
was tO avoyd ſtrife. So,if A. ( pretending title) diſſeiſe 
B. and to the intent to barre the dilleiflee, levies a 
fine, for the diffeiſor, Vent tanqu«en in arena, & *tis not 
poſlible, but the difſeiſee had knowledge of ir, & if he 
dothnot enter, *tis his folly. But in the caſe at barre, 
every one will preſume that the fine is levyed of his 
own Land, becauſe that he might lawfully doe 3 and 
though this conteines more acres, then his own Land, 
this is uſuall almoſt in all fines 3 and the covin of the 
Leffee is the cauſe of non-claime of the Leſtor, and a 
man ſhall not rake-advantage of his own covin ; and 
here the fraud is the more odious, becauſe of the great 
truſt, viz. Fealty. To the objeRion, thar ir ſhould be 
miſchievous to avoyd fines;up0 ſuch nude averments; - 
"was anſwered, that ir ſhonld be a greater miiſchicfe, 
principally,if fines levyed by ſuch covin,ſhould binde. 
And an averrm-nt of fraud may be raken by the Sta- 
ture of 27. of the Queene, againſt a fine levyed to ſe- 
cret uſes,by fraud, for to deceive Purchaſors. So by the 
Starnte of 13 of the Queene,an averrment may be ta- 
ken,againſt a fine levyed upon an uſurious contract. 


Twynes Caſe, 44. Eliz. in Cam. Stel. ſo. 80. 


| þ an Information-per Coke Artnrney General againſt 
Twyne of Hampſhire,for contriving and publiſhing of 
a fraudulent Deed made of goods. The caſe vpon the 
Statute 13. Eliz. ca. 5. was thus 3 Prerce was indebted 
unto Twyne, in 400.1.and to one C.in 200.4.C.bronghr 
an aRion of Dehbr againſt Pierce(& hanging the Writ) 
Pierce being poſſeſſed of goods & Charrells to the va- 
lve of300.l.in ſecret made a deed of all his goods and 
Chattells 1o Twynein farisfaRion of his Debr, and yer 

G 4 Pierce 
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33 Twynes Caſe. Lib:3; 
Pierce continued in poſſſſion of the ſame.,and ſome of 
them he ſold, and his Sheepe he marked with his own 
marke;and after,C. had judgement, and a Fer. fac. to 
the Sheriff; & by vertue thereof Baylifts came ro make 
EXecurion'of the goods, & divers perſons by the com-. 
mandetnent of Twyne, with force refiſted them, claim- 
ing them to be the goods of Twyne by vertue of the 
ſame deed, & whether this deed was fraudulent or no, 
was the Queſtion? and *rwas reſolved by Sir Thomas E- 
gerton Keeper of the Great Seale ofEngland,and by the 
chieſe Juſtices, Popham and Anderſon,and all the Court 
of Star-chamher, that this deed was fraudulent and 
within the Statute of 13. El. And in this Cafe divers 
things were reſolved. 

Fiiſt, That this Deed haJ the marks of fraud, ir was 
generall,and without exception of his apparel),or any 
thing of neceſlitie, for doloſus verſatur in generalibus. 

Secondly, The Donor continuerth in the poſſeſſion. 

Thirdly, It was made in ſecret, Et dona clandeſtine 
ſemper ſunt ſuſptcioſa. . 

Fourthly, It was made hanging the Writ. 

Fifthly, There was truſt berween tFe parties, for 
the Donor was in poliefſion, and uſed them, and fraud 
is alwayes apparelled wich truſt,and truſtis the cover 
of fraud. - 

Sitxthly, It was contained in the deed that it was 
honeſtly.truly and bona fide, Et clauſule inconſuete ſemper 
mrducant ſuſpittonem,and it was reſolyed, although it was 
a due deht to Twyne , and a good conſideration of the 
deed, yet it was not within the proviſo of the ſaid A&R 
of 12, Eliz. By which it is provided that the ſaid AR 
doth nor extend to any eſtate or intereſt in Lands,&%c- 
goods & chatrells made fipon good confideration,and 
Bona fide, for although ir be upon good and trne confi- 
dcratio,yer it is not Bona fide, for no deed ſhall be dee- 
nicd to he made Bona fide within the ſaid proviſo that 

is 
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i5 accompanied with any truſt ;. for the -proviſo ſaith 
ypon good conſideration,and Bana fide,fo as gaod con- 
fideration doth not ſerve, if it be nor alfo Bona fide. 
Therefore ( good Reader ) if any deed be made to 
thee in ſatisfaRion of any debt, by one that is mdeb- | 
ted unto.others alſo. Firſt,let it be in | rungrn manner 
before Neighbours. Secondly, valued by good men 
to.4 true value. Thirdly, rake them onr of the poſſeſ- 
fion of the Donor preſently , ſor continuance of poſ- 
{c{]}on in the Donor is a marke of truſt. | 
There are two conſiderations ( V7z.) Confiderati- 
on of blood or nature,and valuable conſideration. And 
if one that is indebred to five ſeverall perſons, every 
one 20. | in conſideration of narurall atteRion, doth 
give all his goods unto h's Son of Coſen. The totenti- 
on of the Statute was, that the conſideration in this 
caſe ſhould be valuable, for equity requires that rhis 
deed that defeats others, ſhall be made of 'as high ; 
conſideration, as the things are, that are ſo defeated 
thereby, for it is to be preſumed, that the Farher if he 
had not been indebted unto others, would nor diſpol- 
ſelſe himielfe of all his goods, and ſubjeR himſelfe to 
his Cradle. And therefore it ſhall be inrended that it 
was to defear his C reditors. And if a confideracion of 
nature or blood,ſhou'd be a good conſideration with- 
in this proviſo, the Statute would ſerve for little of 
nothing, and no creditor ſhould be ſure of hjs Debr. * 
A feoftment made folcly im confideration ef nature 


- or blood, ſhall not take away the uſe raiſed upon va- 


Juable confideration,. bur ic ſhall rake away a uſe rai- 
ſed in conſideration of narure,for both conſiderations 
are in Fquali jure, and of the ſame nature. _. 
Many men marvaile the reaſon that ſo many a: 

and Statures are daily made : this Verſe anſwereth. 

Queritur ut creſcunt tot magna wolumina' legit, 

In promptu cauſa > creſcit in orbe dolus, _ 

AY 
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And becauſe fraud abounds in theſe dayes, more 
then in former rimes, it was refolved, that all Statutes 
made againſt fraud, ſhall be liberally expounded, for 
to ſuppreſſe the fraud, and according to this, ſee ſeve- 
rall reſolutions in the Booke art large. 

It was reſolved, that no purchaſor may avoyd a pre- 
cedent conveyance made by fraud , but he tharis a 
purchaſor for money or other valuable conſideration 
paid, for conſideration of blood is a good confiderati- 
on,but not ſach a confſidetation as is intended by the 
Stature, 27, El. c.4. for valuable confideration is one- 
ly good conſideration by the fame a&. Anderſon chiefe 
Juſtice of the common banck ſaid, That a man who is 
of ſmall capacity, and not able to governe his Lands, 
that diſcends unto him,and being diſpoſed to ryort and 
diſorder, by the mediation of his friends,by open At 
conveyes his Lands to them, upon truſt and confi- 
dence, that he fhall take the profits for his maintai- 
nance, and that he ſhall have no powet to waſt or con- 
ſume chem, And after, he being ſeduced hy deceir- 
foll and covetous perſons bargained for ſmall ſummes, 
* his Lands of great value; this bargain although ir were 
for money, was holden to be out of this Statute, for 
this at was made againſt all frand and deceit.and ſhall 
not ayd any purchaſor that cometh not to the Lands 
for good confiderations lawfully without fraud or de- 
ceit. And in this cate Twyne was convifted of fraud, 
and he, and all the others ofa ryor. 


Reſolutions. P. 44: of the 'Queene upon the 
' Statutes of Fines. fo. 84. | 

Tenant for life, the remainder to B. in taile, the 
-* remainder to B.-and his heires, B. levies a Fine, 
hath iflye, and dyes,before all the Proclawacicns paſ- 
ſed, the ifſue then beyond*the Sea, the Proclamari- 
ons are made, the ifſue retournes, and upon the land 
clain:es the remainder, Re- 


Lib.3, - Reſolutions. 91 
\ Reſolved, that the eftate which paſſed, was not des 

termined by the death of tenant in taile 3 ſo, if tenanc 
in taile of a rent, Advowſon, Tythes, Common, &c. 
prants by Deed, and dyes 3 for if the iſſue brings a 
Formedon for the rent, he makes the grant voydable, 
if he diſtraines, or claimes it upon the land, he by this 
determines his ele&ion. And there is no diverſity, 
betwixt tenant in taile of a rent, &c. and tenant in 
taile of a reverſion, or 4 remainder _ an cNtate for 
life, though in the firſt caſe, the iſſue may have a 
Formedon preſently after the death of tenant in taile. 

Holden by Pophamn, and divers other Juſtices , that - 
the Statue of 32. H 8. hath inforced the caſe, that the 
eſtate which paſſes by the Fine of tenant in taile,ſhall 
not be determined by his death, for by this *tis pro- 
vided that Fines levied of any lands, &c. intailed, im- 
notary after the Fine ingrofied, and Proclamations 
made, ſhall be a barre, if the Fine cannot be a barre 
without. continuance, the Statute hath provided, that 
the eſtate ſhall continue, for it provides for all necei- 
fary incidents to the perfe&ion, and conſummation of 
it. Every Fine ſhall be intended with Proclamations, 
for'tis moſt beneficiall for the conuſce,& all Fines be- 
ing the general aflurance of land are levied according, 

Reſolved, that though by the death of terant in taile, 
a righr of the eſtate taile deſcends to the iſſue, for that 
the tenant in taile dyed before all the Proclamations 
paſſed, yet, when they ate paſſed, withonr claime; this 
right is.barred by the. Statute of 32. H. 8. 

Reſolved, by all the Judges and Barons-(but three) 
thar the ifſve (in this caſe) being heire and privy, can- 
not, by any claime, ſave theright of the taile,which is 
deſcended to him. but that after the Proclamation,he 
ſhall be barred ; for, 'tis provided ( that every Fine af- 
ter the ingroſſing of it , and Proclamation had and made, 
Jhall be a finall end; and conclade as well privies as ng) 

| | gers. 
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gers. ) And if no ſaving had been, all ſtrangers had 
been barred alſo, and all the exceprions extend onely, 
£0 Strangers, bur the iſſe is privy. 

T6 the objeRion 3 if by the equity of the Statures, 
the iſſue camiot claime, &c. to what purpote are the 
Proclamations with ſuch ſolemnities ? a 

Anſwered, 32. H. 8. being an Ad of explanatio 
of 4. H. 7. as to the Fine by tenant in taile, ſhall nor 
be taken by any, ſtrained conſtruion againſt rhe let- 
ter, for then *tis requiſite ro have a new AQ of expla- 
nation, upon the explanation , oF ficin infinttum. By 4. 
H. 2. every one hath liberty ro purſue a Fine accord- 
ng to the ſaid AR, viz. with Proclamations , &c. or 
withour ( as at common Law ) and therefore the At 
of 32. H:8, of neceſlitie preſcribes that Proclamations 
ſhalt be made according to 4. H. 7. to diſtinguiſh it 
from a Fine at common Law, and not to inable the i[- 
ſite for to make claime, for this ſhould be againſt the 
exprefie intent of the AR, in the Preamble, and pur- 
view. Alſo jr ſhould. be very inconvenient, if, when 
ſuch Fine ts levyed, for a valuable conisleration, ad- 
yaricement of his iſſues, or payment of his debts, and 
he dyes before Proclawations, that all ſhould. be a- 
votded by the claime of the heite, when the conuſee 
could nor have better aſſurance,by Recovery, for that 
he was not tenant to the Precipe. See the Booke at 
Jaige, in what cafe the iſſve in tajle may averre ſeifin 
in a Stranget, & quod partes Finis nihil habuerunt, 
What not. © ef Ou 

Objced,1.*cis provided by the Statute de donis,&c. 
thar as ro the iſſue, Fins zþſo jure fit nallus. 2. That the 
Stature of 27. E. 1. extends not to the heires in taile, 
as 8. H.4. is, for the iſſue is not bound by any Record, 
which ifiurcs hy way of Eftoppell. 3. 27. E.1. ſpeakes 
De finibus 116 levatis, and when there wants ſeiſin 
( which is the effence of a Fine ) *cis not 1118 levatuh, 
6%. E 3. rhar*tis a good plea, An- 
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Anſwered, the Statute de donis, &c. was made 13, 
"E.1.and the Statute of Fines, 29. in which the iſſue is 
- not EXcepted; therefore he is bound, and according 
there 1s a good opinion, 8. H. 4. | 

To the ſecond, though the ifſus was not barred of 
his right before, 4. H. 7. yet he was <f{topped to fay, 
Qu'd partes Finis mhil habuerunt . | 

To the third, Fints 11te levatus, 1s intended in due 
forme of Law, which it may be,thovgh ir be onely by 
way of conc]ufion , for the tame At ouſts the partics 
from ſuch avermentr, and 46.E. 3. 1s to be intended of 
a collateral! aunceſtor.ſrom whom the heire dvth nor 
claime the Land, and then the averment js good, 

In Contsbzes caſe *rwas reſolved, upon a Fine levied 
to tenant in taile in remainder, by tenant for life, and 
a grant aud render of a rent, that this was not within 
the Statures of 4. H. 9. or 32. H. 8. for the Fine was 
not of the Jand it ſclfe which'was intailed, bur of the 

Tent newly created ont of the land. Ard in the Lord 
Zouches caſe *twas reſolved, thar 4. H. 7. and 37. H. 8. 
doe extend to Fines Ieyied by conclufion, ard ſhall 
binde, though partes, &c. nihil habuerunt ; as if tevang 
in taile makes a Feoffement;or be difeifed, and levigs 
a Fine. for the Stature ſays, (All Fines of any lands, 8c, 
in any wiſe intailed to the perſon ſo levying, or to any of his 
aunceſtors _) and in 4. H. 5. the exception, Lucd paries, 
&c. 15 ſaved to all perſons not party, nor privy 10 the ſad 
Fine, and the jſſue in tale is privy, for he claimes as 
heire by diſcent, and if fuch Fine ſhall barre, where 
the tenant jn taile had nothing,though the iſine enre; 
after the death of the annceſtor, before all the Procla- 
mations paſſ 3 a fortiorz here, when tenant 1n taile, at 
the time was ſeiſed of an eſtate ; though *"rwere jn re- 
verfjon, See Archers caſe, where a Fine ſhalf barre the 
iſe, where the Father had onely a pofibilicy ar the 
time of the Fine levied. "IT 

| | Purſlowe: 
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Purſlywes caſe, 32. of the Queene; tenant. in taile le- - 
" vies a Fiue, Term. P. & T, and dyed in Auguſt next, 
his daughter ( being heire ro the taile) & her husband 
brought a Formedon, and, pending the plea, the Pro- 
clamations paſſed, and *rwas agreed by the Court, 
that che tenaur ſhall plead the Fine, | and the Procla- 
mations which paſſed pending che Writ, & ſhall barre 
the demandant, y2*, there the iſſue did all that might 
be done 3 for the conveyance is the Fine,and the Pro- 
clamations,are buc a thorr repetition of the Fine ; out 
of this, foure things are i: >< obſerved. 1. Though af- 
rer the Fine, a right deico1:1; io rhe ifſue, yer, after 
Proclamations, the right is barred. 2. Though he pur- 
ſues a Formedon, yer after Proclimations,he 1s barred ; 
erg?, in the principall caſe he is barred, notwithſtand- 
ing his entry or claime zn pays. 3- When tenant in taile 
Jevies a Fine, and dyes, before Proclamations, the if- 
ſue is not within any of the ſavings,for then the bring- 
ing of a Formedon ſhould avoyd rhe barre. 4. The Pro- 
clamations ſerve for no purpoſe, but to diftinguifh the 
Fine, from a Fine at the common Law. Tr7n. 4. of the 
Queene Beadlowes tenant in taile, difleiſed the diſcon- 
tinuee, and levied a Fine, and tooke an eſtate by ren- 
der,the diſcontinuee enters,and claimes,before all the 
Proclamations paſſed, and avoyds the eſtare, after tte 
Proclamations paſſe, tenant in taile continues his poſ- 
ſciſion, and dyes within the yeare, after the entry and 
claime. Reſolved, that the iſſye was nor Remirted, bnt 
. barred by 32. H. 8. Though the eſtate was avoyded, 
before all the Proclamations paſſed. 

Reſolved, though the iſſue be beyond the Sea, yer, 
becauſe he is privy, &c. he is bound, as if he were 
within age,covert, or non compos. Which was agreed 
by all che Juſtices : Ergo, the claime of the jfſue is not 
materiall, and if Infancy, &c. ſhould avoyd the Fine, 
no man ſhould be affixed of land. conveyed. . bs " « 
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Vernons Caſe. 14. & 15. of the 
Ducene. fo. 1. 


Fa = N Dower, the tenant ſhews that the 
} @)} husband made a Feoftement of other 
& Land, to the uſe of himſelfe for life, 


" and aſter tt the uſe of the demandant 
pi for life, &c. ard averres, that the ſaid 
k—ax ſje was for her Joyntnre , &c. and 
that the demandanr hath entexed, 8&c. and agreed to 
the eſtate ; the demandant ſhews that the eſtate was 

' upon condition, for to performe the will of the huſ- 
band, and: that divers things were to be performed in 
it, judgement if the tenant ſhall be admitted, &c. 

Reſolved, that at Common Law, a right or title to 
a Freehold, cannor be barred by acceprance of a col- 
laterall fatisfaRion,, or recompence. As if a difſeiſor 
of the Mannor of P. gives to the difſeifce the Mannor 
of © in fatisfaRion of all his rigfit, &c. And therefore 
'tis ſaid i onr Bookes, that an accord with fatisfatti- 
on is a good plea in a perforall ation,where damages 
are to be recovered, not in a reall ; and therefore no 
barre in'Dower ; but Dower ad oftiunm Eccleſte, or ex 

affenſu. petris, concludes her , if ſhe enters after, &c.. 
for the Law allowes them, &c. to be Dowers in Law. 
Before 27, moſt lands were inuſe, and becauſe wives 

; were not dowable. of the, jule, eſtates were,made by 
the Feoflees, to the husband and his wide:z qeſore, or 
KT aiter 
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after the marriage. for life, &c. for a competent pro- 
yiſion for the wife 3 then 27., transferred the poſſeſſi- 
on to the naſe, and-if further proviſion had not been, 
the wives ſhonld have their Dowers and Joyntures al- 
ſo : and therefore thoſe. branches were made in the 
fare Sratute of 27.  _ : | 
Reſolved, that the Feoftement to the uſe of him- 
ſelfe for life, rhe remainder to his wife for life, for the 
zoynrture of the wife, is within 25. for though that 
five eſtates onely are exprefſed. 1. To the husband 
and wiie, and the heires of the hn-band, &c. 2-To the 
heires of their two bodies. 2. Of the body of one of 
them. 4. For their lives. 5. To the husband and wife 
for life of the wife, yer, many other eſtates are with- 
jn the AR, for theſe are pur for-example, nor 'to.ex- 
clude others : But reſolved, that no eſtate..is' a: joyn+ 
rure , except it takes beginning preſently after ch& 
death of the husband 3 for ſo, are all the examples : 
and therefore to himſelfe for life , the remainder to 
B. for life, the reminder to hjs wiſe, &c. is not with- 
in the Statute. &c. And therefore though the wife 
enter, and takes the profits , ſhe ſhall have Dower. 
An eſtate to one and his wife, and the heires males 
of their rwo bodies, adjudged a good joynture, yet 
none.of the five eſtates mentioned 3 {tate made 
, .toa woman for life ,hefore marriage a gaged a good 
joynture. | oY | 
Reſolved, though the eftate here were npon con- 
dirion, and though Dower ( mplace of which the 
Joynture comes )wwere abſolute, yet becauſe an'eſtate 
for life upon conditjon, is an eſtate for life. *ris with - 
in the words, aud the intent of the AR, if the wife ac- 
2.45 rar Soom FRE 41 
Reſolved, that a wife cannot waive a joyntiire made 
before the coverture, 'as ſhe may'a joynture made atf- - 
rer ; and this by the Pyoviſo (if any womaw hath lands, 
Is VC. 
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8c. aſſured after marriage for her life, &c. after death 
of the husband flic hath liberty to refuſe , &c.) and! 
therefore the intent of the Statute , was, that ſhe 
ſhould not refufe a joynture made before, and land 
conyeyed for part of her joynrure , or in ſatisfaRtion 
pfpart of her Dower, is no bar of any part, for the in- 
certainty' ; for the Statute ſays , for the joynture of 
the wifes, and nor for parc of the joynture. 

Reſolved, that thongh the eſtate of the wife be up- 
on an exprefſe condition, for.to performe the will, 
which'imports a confideration of wp. Now cftate, 
yet, ir may be averred for joynrure, for the one con- 
fideration well ſtands with the other , and though ir 
bee not expreſſed in the Deed,yetzir may be averred : 
and the cafe is the ſtronger, becauſe the averment is 
given by the words of the a&. And a Fee fimple to 
the wife, in ſatisfaRtion of her dower , is a joynture 
within the equity of 27. for the reaſons aforefaid , as 
alfo becauſe *ris within the exprefle words ( for terme 
of life, or «therwiſe) for all eſtates as beneficiall, or 
more, are within by this ward otherwiſe in joynture, af-* 
ter judgement was given againſt the demandant. 

A deviſe to a wife for a life,in taile,8&c.fqr her joyn- 
ture, is a good joynture within 27. as *rwas refolved 


in Leake ic ie caſe. Otherwiſe,where | man de- 


viſes to his Wifefor life, 8c. generally this cannor be 

averred to be for joynture , and therefore no bar of 
Dower. 1. hed a deviſe imports a confideration 

in it ſelfe, and fhall be taken as a benevolence.” 2.Al! 

the will for land by 32.&34. H.$. ought to be in wri- 

ting , and no averment ought ro be taken onr of the 

will, which cannot be colleQed by the words within; 

an eſtate before marriage is within the equity of the 

Starate ; ſo an eſtate by deviſe, which takes effeR af- 

ter the watriage diffolyed is within 27. 
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Bevills Caſe, 27. & 28. of the Queene, fo.8. 


T Enant by Homage; Fealty, and Eſcuage , and ſuite 
i= to Conrt twice a Yeare 3 the Lord was ſeiſed of 
the Fealry onely by the hands of the Tenant. Reſol- 
ved, that ſcifin of Fealty, was a ſeifin of all the faid 
ſervices 3 for when the tenant doth fealty, he takes a 
corporall-oath , that he ſhall be fairhfull and true to 
the Lord, and ſhall beare him faith of the tenements, 
which he claime s to hold' of him, and that he will 
lawfully doe the cuſtames and ſervices, 8&c. And 
though: Homage be more honorable , and the moſt 
humble ſervice, that a Freeholder can do to his Lord, 
yet, ſealty is the more facred ſervice , for this js done 
npon oath, not the other. And the words (ſhall be 
faithfull and true) are allo parcell of Homage 3 and 
Seiſm of. any part of any ſervice, is a Scifin of the 
whole, and the Law. for this reaſon, fo reſpetts theſe 
ſervices, that no diſtrefſe for them , ſhall be exceſ- 
ſive,and though diſtreſſe be ſo often, thar the renanc 
cannot manure his land, he ſhall not have an Affiſe, as 
for rent, or. other profits. | 

Reſolved, that ſeifin of a ſuperior (rvice, is a ſeifin 
of all infetior ſervices incident toit., as a ſeifin of el- 
 cuage, of homage and{fealry,” homage of fealry , rent 
of fealty, where the Seigniory is by ſealty, and rent. 
Reſolved, that doing of homage: is a ſeifin of all ſervi- 
ces inferjor and ſuperior, becauſe he takes upor: him- 
felfe to do all ſervices. . Reſolved , t hat ſeifin of renc 
of ſuite, or of orher annuall ſervice, is ſeiſin of eſcu- 
age, homage; fealty , . ward, reliefe, heriot ſervice, 
' ſervice fox to cover the hall of the chiefe houſe of 
the Mannor”, for to impale the Parke of the Lord or 


fach cafuall ſervices , which perchance will nor fall in - 


fixty yeares, bur ſcifin of one annvall ſervice is not 


ſeifin , 
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ſciſin of another afnnuall ſervice , as rent, of ſuite no" 
of worke dayes, for *tis the folly of the Lord, that h® 
artained not ſeifin, and it ſhould be miſchievous to the 
renant, for perbaps in ancient time the worke dayes 
are diſcharged, which now cannot be ſhewn. . _ . 

Note (Reader) all this is to be intended of a ſcif- 
in it Law, for ſcifin of fealcy here , is no attuall ſeiſin 
of homage; nor of ſire, nor fea)ry of rent, bur ſeifin 
of any part-of a ſervice is an atvall ſeifin ofall ro 
have an affiſe. And as to make a vowry ſeifin in Law 
ſuffices ; but as for an Afſiſe actuall ſcifin is requiſite; 
ſo ina writ of right of Land. See the Booke at large, 
and there , where ancient ſeifin to an eſtate altered, 
or changed from one perſon to another , ſhall be ſuf- 
ficient where nor. FD $ 

Refolved, chat ſeifin in Law was ſufficient, to make 
an avowry within the Letter,and the intent of the Sta- 
rute of 32. H. 8. for the intent was to limit a time, 
wichin which, ſeifin ought to be had , jnot_ to exclude 
any ſeifin , which was a lawfuli ſeifin by the common 
Law, which appeares by the preamble. Alſo, the 
former as of limitation as W. I. ca'. 38. W.2.ca”. 2. 
doe'not exclude a ſeifin ſufficient ar common Law. 
And the Statute ſaith AFuall pojſeſſion, or [eiſin,) which 
(Seiſin) is.either aQtuall or in Law. .. . - _ 
| Reſolved , that the a&doth not extend to ſuch a 
rent or ſervice, which by common poſlibiliry cannot 
happen within ſixry yeares,as homage , fealry,for the 
tenant may live beyond , or to cqyer the Hall, of to. 
got in Wa re, ſoofa Formedon in Diſcender , for cenant. 
mn taile may live fixry yeares , after. diſcontinuance, 
and though In fao he dyes, and the ifſue doth nor 
purſoe his Formedon, yer, he way haye it ar any time, 
and the ſeifin of the donee was not traverſable , ſoo. 
homage and other caſuall ſervices ., thaugh the Lord: 
might have had ſeifin. So, ;if the Lord- releaſe to the. 
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renaat,fo long as I. S. hath heirs of his body, though 
ſixty years paſſe, yet he may deſtrain, for impotentia 
excuſat legem, and there may be a tenure by homage , 
&c; and yet never done; as if the Eand be conveyed 
t0 a Major , S&c. or other Corporation aggregate of 
many they hold by fealky , yer they cannot doe ir. 
A Writ of Eſcheat , Ceſſauit , Reſcous, are not within 
the AR, for in them the ſeiſin is not traverſable , bur 
the renure, and in the Eſchear and Cefſavit , they de- 
mand the Land and can lay no ſeifin, and the At ex- 
rends onely to thoſe Writs where the demandant oy 
his Anceſtors might have had ſeifin. So, Note, Land 
ſhall eſcheat, thovgh there be no ſeifin of the ſervi- 
ces, within the time of limitation , for the Seignory 
remaines, though ſeiſin wants ; fo if the tenant cefle, 
and theLand be not overt , and ſufticient ro his fdi- 
firefle rhe Lord ſhall have a Cefſavit thongh he wants 
ſeifin of the ſervices. Refolyed, if nothing be zrreare 
and the Lord diſtraines , the Tenant may make reſ- 
gs, or if he beſo often diftrained, that he cannot 
manure his Land, he may have an Aﬀiſe , De ſaxent 
diftres, but for ſuch -tortious diſtrefſe where nothing 
is arreare, the Tenant fhall nor have Treſpaſſe Vi & 
drmis, againſt the 'Lord , for this is prohibited by the 
Statute, of Marleb ca" 3. See the Booke ar large in 
what caſe an encroachment of more rent by the Lord 
then he onghrt to have, ſhall be ayoyded, in what 
NOr. 
' Reſolved, that though a man hath heen ont of 
poſſeſſion of Land by: fixry yeares, yerif his entry be 
not taken away,he may. enrer,and bring any poſſeſſory 
ation of his own pofſefſion , for the FA clauſe doth 
nor bar any right , bur prohibits that none ſhall have 
a Writ of right, &c. of the Poſleftion of his ance- 
ſtors,&c. but onely of a ſeifin within fixty yeares 3 
the fr Land ſecond clauſe extend onely to Bo _ 
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ceſtrell, the third roan aRion of his owne poſleſſian» 
not to entry, the fourth to avowry, the fifth ro a For- 
medon, &c. | 

| Note (Reader) ont of this) that when the tenant 
he done homage and fealty , which the Lord may 
inforce him to doe, this fhall be a ſeifin of all other 
ſervices, as to ayowry, though the Lord nor thoſe 'by 
whom he claimes had ſeiſin within ſixty years. | 


AFGions of Slaunder. 
The Lord Cromwels Caſe, 20 of the Queene, fol. 12. 


f Hog Lord Cromwell braught an ARion De Scandates 
magnatum, againſt D.Vicar, Tam pro domina regina, 
quam pro ſeipſo, upon the Statute of 2. R.2. ca? 5, The 
'Þ:fendant ſaid to the Plaintifle, It is no marvell though 
you likg not of me, for you likg of theſe that rmnaintaine ſeat - 
tion againſt the Queenes proceedings, the Defendant ju- 
ſtifies ſpecially, that he being Viccar of N. the Plain- 
tiffe procured I.T. and I.H- for to preach there , who 
in their Sermons inveyed againft the Book of Com- 
mon prayer, and aftirmed ir to be ſuperſticious z upon 
which the Viccar inhibited them, for they had nor 1i- 
cenſe nor authority to preach, yet, rhey proceeded 
by the incouragement of the Plaintifte;and che Plain- 
tifte ſaid ro the Defendant, Thas art a falſe Varkt, I 
like nat of thee, ro whom the Defendanr ſaid , It is 18 
marvel though you like not of me, for you like of thoſe (in- 
nyendo, the aforeſaid I. T. and T.H.) that maintain. ſe- 
dition (innuendo ſeditioſam illam dofrinam ) againſt the 

ueens proceedings. +: 

Reſolved in this caſe, that rhe Statute aforeſaid 
concerning the Ring, the Judges Exfficis, oughr.ro 
rake notice of it, as they ought of all Statutes that 
concern him, H 3 Re- 
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Reſolved, that the juſtification is good; for in caſe 
of flacnder , the ſence of the words 1s to be taken, 
which may appeare by the occaſion of ſpeech. Senſus 
verborum ex cauſa dicendi accipiendus eft, (5 ſermones ſem 
per accipiendi ſunt ſecundum ſubjetam materiam. And 

ere the ſence of the words appeates, and his mean- 
mg in ſpeaking them, and that he did nor intend any 
publique or violent ſedirion., as the word of ir ſelfe 
1mports ; and God defend, that the words of one by 
a ſtri& and gramaticall conſtruRion , ſhould be ta- 
ken contrary to the manifeſt incent ; as in an Adtion 
for calling the Plaintifte murderer, *ris a good juſtifi- 
cation that the Plaintifte confeſſing that he had kil- 
led divers Haires with Engines, the Befendan: ſaid, 
Tho art a murderer , and the Defendant ſhall not be 
put to a genierall ifue\, when he confeſſes the words 
and ſhewes that they are not aRionable., as in main- 
rainance the Defendant may juſtifie lawfull maintain- 
ance,whereupon the Plaintifte replyed that the De- 
fendanr, drxit, &yc. Verba predift. de imuria ſua propria 
abſq; tali cauſa, upon this they were at iſſue, and after 
agreed. : | INT: 77 


”— and Dixons Caſe , 27. and 28. of the Queene, 
me EE.” Re Eb | 


F one eXhibite ceriaine Articles to a Juſtice of. 


peace, againſt one, declaring divers great abuſes 
and miſdemeanours, &c;, to the intent to bind him to 
the good behaviour ; In rhis caſe the party accuſed 
ſhall not have any aQion vpon the caſe, for it is in 
purſuite of ordinary juſtice , and if ſuch ations were 
permitred none would complaine for feare of infi- 
nite VeXation. no tees -- 


1 


Sir 
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Sir Richard Buckley and Woods C aſe, 33- and 34 of the 
Queen, fo. I4. : - 


V Ood exhibited a Bill in the Srar-Chamber a- 


gainſt Sir R. B. and charged him with divers 
matters eXaminable there, and with other matters 
not determinable there, as that he was a maintainer 
of Pirates, avd Murtherers , and a procurer of Pirg- 
cies, upon which Sir R,B. brought his ation,&c. Re- 
ſolved, © that yo action lyes for matter examinable 
there, though *rwas meerly falſe, becauſe that *rwas in 
courſe of juſtice. | 
Reſolved, that an ation lyes for theſe words , not 
examinable there, for *ris nor done in courſe. of Ju - 
ſlice, and preat inconvenience would follow , if mar- 
ters may be inſerted injBills exhibited inſo high and 
honourable a Court in Slaunder of the parties, and 
they cannot anſwer rhere for their purgation , nor 
have ' their a&ion for purging themſelves of the 
crimes, and recover damages for the wrong, bur rhat 
the ſaid Bill ſhall remaine alwayes of record to their 
nfamy.and here no-murther or Pyracy can be puniſh- 
ed upon any Bill exhibited in Engliſh 3 but he oughr 
to have beene indifted , and therefore he hath nor 
onely miſtaken the Court, but alſo the nature of «x- 
hibit.n2 the Bill, hath nor appearance of any ordina- 
ry ccurſe. of juſtice, but no ation lyes upon an ap- 
peale of murder, returnable in the Common Bench, for 
though the Writ is not returned before compe- 
tent Judges, who may do juſtice, yet *ris in nature 
of a lawfull Sujre, namely, by Writ of appeale,where- 
fore j1dgement wis given for the Plaintifte. And in 
a Wrir of effor in the Chequer Chamher brought by 
Wood, *rwas reſolved that Sic R'B. might have had 4 
good. ation, bur here, becauſe the aRian was not up* 
7 H 4 . on 
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on the Bill exhibited at Weſtminſter , bur becauſe he 
faid in the Country of S. that his Bill was true , In au- 
ditu quamplurimorum, without expreſſing the ſaid mat- 
ters in particular , ſo that it was tiot any Slaunder, 
jndgemens was reverſed. ; 


+ 


Stenhopp and Bliths Caſe, 27. of the Nueene, fo. 15, 


Miter Stanhopp ( who was a ſurveior of the Dut- 
ehy and had divers Offices , and was a Juſtice of 
Peace ) Hath but one Mannor, and that he hath gotten by 
ſwearing, and forſwearing. Reſolved that the aRion 
doth not lye, for they are too generall and words 
which charge any one, in amaQtion in which damages 
fliall be-recovered, ought to have convenient certain- 
ty 3 and he doth nor charge the Plaintiffe with ſwea- 
ring,&c. and he may recover a Mannor by ſwearing, 
&c. yer not procuring or aſſenting to it. Reſolved, 
if one charge another that he hath forſworne him- 
felfe, no ation lyes. Firſt, becauſe he may be for- 
ſworne in uſuall communication , Quia benignior ſen- 
ſus in verbts generalibus ſeu dubiis eſt praferenda. Se- 
condly, it is an nfuall word of paffion , and choller as 
alſo to call arother a Villaine , a Rogue, a Varlet, 
theſe and fach like will not maintaine ation , Bon? 
ſudicis intereſt, lites derimere. But if one ſay to anc- 
ther, thathe is perjured, or that he hath forſworne 
himſelfe in ſuch a Court, &c. For theſe words an 
Action will lye. 


Hext Juſtice of Peace againſt Yeomans. 
27. of the Queene. ſo. 15. 


F® my ground in H. Hext ſeckes my life , and if 1 could 
finde one I. H. I doe not doubt , but within two dayes, 
to arreſt Hext for ſuſpicion of felony. Adjudged that s 
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a&ion lyes for the firſt words; 1. Becauſe he may 
ſeek his life lawfully upon juſt cauſe, and his land may 
be holden of him. 2. *Tis too generall, and the Law 
infli&s no puniſhment for ſeeking of his life 3 but ad- 
judged that the ation lyes for the laſt words 3 for, 
for ſuſpicion of felony, he ſhall be impriſoned, and his 
hfe in queſtion. | 


Birchleys.caſe.27. and 28. of the Queen. fol.16. 


He Defendant ſaid ro B. (Clerke of the Kings 

Bench, and ſworne to deale duely without cor- 
Ption) you are well knowne to be a corrupt man, and to 
deale corrupth, Adjudged that the aQRion lyes ; 1. Be- 
cauſe the words, Ex cauſa dicend!, imply that he hath 
dealt corruptly in his profeſſion, Et ſermo relatus ad per- 
ſonam intelligi debet de conditione perſone; 1. This touches 
che Plaintiffe in his oath; 2. The words Scandalize 
him in che duty of his profeſſion , by which he gets 


\ his living. Skinner of London ſaid , that Manwood was 


a corrupt Judge; adjudggd adtionable. Reſolved in this 
caſe, thar if the precedent parlance had been, that B. 
was a uſerer, or executor of another, and would not . 
pain. the will, and upon this the. Deſendanr 


had ſpoken the words following , no action would 
lye. 0: 


Weaver and Caridens caſe, 37. of the Qugene. fo.16. 
A Judged . that ro aQtion Iyes, for ſaying that the 


Plaintifte was detefed for perjurie in the Starre- 


chamber; for an honeſt man may be deteftal, bur not 
convicted. 9: 


Stuckley 
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Stuckley and Bulheads Caſe. 44- and 45. of the 
Lueen. fa.1 6. 


ADjudged » that an a&ion lyes for ſaying , Mafter 

St. ( he was a Juſtice of Peace ) covereth and hideth 
felonies, and is not worthy to be a Iuſtice of Peace; for this 
1s againſt his Oath, and his office » and a good cauſe 
ro put him out of commiſtion , and for that he may 
be indied and fined. 


Snage and Gees caſe. 3g. of the Queene. fo. 16. 


TP Hou haſt kijled my-wife, and art aTravtor. Adjudged, 
that the a&ion will not lye , for the wife was in 
liſe, as appeared in the Declaration, and ſo the words 
vaine and no ſcandall , otherwiſe if ſhee had beene 
dead. | 


| Eatonand Allens Caſe. 40- of the Queene, fo. 16. 


E is a brabler and a quarreller ; for be gave his Cham- 

pion counſell to make a Deed of gift of his goods to kill 
me, and then to fly out of the Country, but God preſerved me. 
Reſolved. that the ation will nor lyesfor rhe purpoſe 
without a& is not puniſhable, and rhough he may be 
puniſhed for ſach conſpiracy in the Srar chamber 
yet this is by the abſolute power of the Court, nor 
by ordinary courſe of Law. Obſerve w-ll this cafe , 
and the cauſe and reaſon of this judgment. 


Anne Davies Caſe. 35. of the Queene. fo 16. 


T He Defendant ſaid to be. (a Suiror to the Plainti.ie, 
" and with whom there was neare an agreement of 

marriage ); 1hnow Davies daughter well, ſhe did dwell in 

CEE | C heapfide. 


Lib.4. James Caſe. IO7 
Cheapſide, and a Grocer did get her with childe ; and the 
Plaintifte declared, that by reaſon thereof, the ſaid B. 
refuſed to take her to wife. | | 
Reſolved, the aQtion lyes, for a woman. is puniſha- 
ble for a Baſtard , by 18. of the Queene, ca. 3. And 
though that fornication,&c. is not cXaminable by our 
Law,becauſe done in ſecret, and uncomely openly to 
be examined, yet rhe having a Baſtard is apparant, 
and cxaminable by the ſajd A. | 
Reſolved , if the Plaintifte had been charged with 
nude incontinency onely , the action lyes, for the 
ground of the ation is remporall, viz. the defeating 
of her advancement in marriage, By Popham an aQion 
lyes, for ſaying, that a womans Inholder, had a preat 
infectious diſeaſe, by which ſhe loſes her gueſts. Ba- 
niſter aind Baniſters caſe. 25. of the Queene. Refſol- 
ved, that an ation lyes , for ſaying to rhe ſonne and 
heire, that he was a Baſtard, for this tends to his diſ- 
inhertfon ; but reſolved, if the defendant Pretend 
thar the Plaintifte 18 a Baſtard , and hehimſelte righr 
heire, no action lyes, and this the Defendant may 
ſhew by way of bar. Cn negg 


James Caſe, 4.1. and 42. of the Queene. fo. 17. 


He Defendant ſaid to B. Hang him (innuendo pre- 
dif. I ) he is full of the Pox ( Imuendo the French 
Pox) &c. Reſolved, two things are requiſite to have 
an action for ſlander. 1. That the perſon ſcandalized 
be cerraine. 2. That the ſcandall be apparent by the 
words themſelves. And therefore if a man ſays , that 
one of the ſervants of B is a notoricus felon or tray - 
ror, an action Iyes not(if he have more ſervants) and 
(innendo_) cannor make it certain, So, 1know ene near 
about B. that is a nn1or10us thiefe. Bur if rwo ſpeake of 
DB. and the one fayes, be js 4 notorious thiefe, an _ 

pgs | ws 
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. 108 Oxfords Caſe. Lib.g. 
Lyes, and B. may reduce this to a (certainty by ( in» 
nuendo predif3.B.) for the office of an (inmends )) is 
for to deſigne the perſon that was named in certaine 
before, and in efte&, ſtands in place of Cpred._) bur 
(innuends ) crnnot make that certaine which was in- 
certaine before , and ſabje& to a deceiveable conje- 
ure. Bur if one ſayes to be. Thou art 4 trayter,an a&i- 
on lyes, for conſtat de perſona.So here, when two ſpeake 
of the Plaintiffe, and one ſayes, Hang bim, there (innu- 
endo) will denote the perſon , but (innuendo) cannor 
extend for to make the intent to be the French pox, 
by imagination, which is not apparent: by the prece- 
dent words; and the words themſelves ſhall be taken 
in mittori ſenſu. 


Oxford and his wife againſt Croſſe. 41. of the 
Lueene. fo.18. 


'] ** Plaintiffs brought an aRion in London , for cal- 
' A ling the wife of the Plainciffe whore ; the Defen- 
dant removed this out of London by habeas corpus, a 
procedendo was prayed , becauſe the ation was main- 
tainable in London , though not at common Law 3 de- 
nied by the Court, for ſuch cuſtome to maintain an 
ation for brabling words, is againſt Law. 


Sir G- Gerrard Maſter of the Rolls againſt Mary 
Dickinſon. 32. (9 33+ of the Queene. fo.18. 


| e Plaintifte counts that he was in communicati- 
on with R. E. for rodemile to him the Mannor» 

Ec. The Defendant ſaid (Premiſorum nm 1gnara ) 
t have a leaſe of go yeares of the Mannor, and then ſhew- 

ed and publiſhed a Demiſe made by che 'Lord Audley, 
grandfather of the Lord A. from whom the Plaintitte 
Claimes , Where j5rx2th the defendant knew this =» 
F , , 2 , e 


Lib.4. Barhams Caſe. 109 


be counterfeit, by reafon of which, &c. R. E. {did not 
proceed,&c. The Defendant pleaded, Qued talis In- 
dentura ( qualis in the count ) came to his hands by 
trover, and traverſed, that he knew of the forgery. 

Reſolved, if the defendant affirme and publiſh thac 
the plantifte had not right, but that ſhe her ſelfe had, 
no aQticn lyes, though ſhe hath no right , becauſe ſhe 
pretends title, for ifan aQion ſhould lye > how could 
any one claime*or ſue, orfeek counſel for any land ? 
Banifters caſe before reſolved according, and thetefore 
*rwas here reſolyed, that no aQtion lyes for ſaying, I 
have aleaſe.&c. though it be falſe. And though it 
appeares by the Barre, that ſhe had no title, bur is a 
ſtranger, yet, becauſe the matter in the count doth 
not maintain the ation, the bar ſhall nor make it 
good. 
Reſolved; that there was other matter in the count 
ſufficient ro maintaine the action, viz. that ſthe De- 
fendanrt knew of the communication , and that the 
Leaſe was forged, and yet publiſhed, by which, the 
Plaintifte loſt his bargaine. 

Reſolved,that the bar was inſufficient, for the know- 
ing of the Defendant or forgery, is nor traverſable ; as 
in an ation, for that the Dogge of the Defendant had 
bit the beaſts of the Plainrifte , 1pſe ſcens canem ſuum 
ad mordendas oves conſuetum. ( Sciens ) is not traverſa- 
ble, bur ir ought to be proved upon the generall iſfue, 
for (ſciens.) 1s nor a dire allegation, nor alledged in 
any place. And talrs indentura, qualis , is no dire(t an- 
fwer tothe Inbenture mentioned in the count , for 
talis, non eſt eadem, and no ſimile eſt idem. | 


Barhams Caſe.q4. 05 45 of the Queene. fo.20. 


Aſter Barham did burne my barne ( innuendo a barne 
with cone) with his cnne hands, 51.0 nore bt he 
Moyed, 


I1O Britteridges Caſe. Lib.4. 


Moved jn arreſt of judgement that the words were 
not aCtionable, for *cis nor felony to burn a barne,, if 
it be not parcell of a manfion houſe,or full of corne ; 
and in ſuch caſe agitur crviltter, not criminaliter, of ver- 
ba acciptenda ſunt in mitiori ſenfu. And the (immendo ) 
will not ſerve, when the words are not ſlanderous 


Britteridges Caſe. 44. G45. of the Queene. f.1 9. 


Is a perjure4 old knave, and that is to be proved by a 
ſtake parting the Land of A. and B. Reſolved, thar 
the afian lyes for the firſt words. And adjeftive 
words will maintainean ation , when they preſume 
an a& commirred ( ah here) or when they ſeandalize 
a man in his office, or funGion, or trade, by which he 
acquires his living. Philips, Batchelor of Divinity, 
brought an action againſt B. for ſaying 3 Thou haſt made 
a ſeditious Sermon,and moved the people to ſeditron this day 3 
adjudged the ation lyes, becauſe, .rhough the firſt 
part of the words were merely adjeQive , they ſcan- 
dalized him in his fan&ion. So, if a man ſayes to 4 
Merchant, that he is a bankeruptly knave , or a bankrupt 
nave, as 'twas adjudged in Mittons caſe, cr that he 
will be a bankrupt within two dayes ; bur an ation 
lyes not when theſe adjeQive words import nor an a&t 
done,bur an inclination, which doth nor ſcandall him 

in his fangjon,&c | 
Reſolved, in the caſe at barre, that upon all the 
words together, no attion lies ; for the laſt words ex* 
plaine his intent to be, if no judiciall perjury. And 
*ris not poſſible chat a ſtake ran prove a man perju- 
red 3 as it hath heen adjudged 3 Thou art a Thiefe, for 
thou haſt flollen my apples out of my Orchard ; or robbed 
my Hop-ground, Dobbins and Franklins caſe,43,% 44.0f the 
Queene, Bur if the counſel of «the Plaintiffe hai dif- 
cloſed the truth of the caſe in the count , an _— 
would 


| Lib.4. Palmer andThorpes Caſe. 111 


would lye, for in truth, there was a controverſie be- 
rwixt two, whether the ſtake ſtood upon the land of 
the one, or the other, or as an indiftcrent boundary, 
and the Plaintifte was depoſed in an aQton for this, 
aS 4 witneſle ; and by the prerence of the Defendant, 
had perjured himielfe in his Depoficion. 


Palmer and Thorpes Caſe. 25. of the Queene. fo. 20. 
touching defamation in the Eccleſtaſticall Court. 


Eſolved, that ſuch defamation ought to have three 

incidents. 1. That the matter be meerly ſpiritu- 
all and determinable in the Ecclefiaſticatt Courr, as 
for calling Hererique, Schiſmatique, advowterer , for- 
nicator. 2. It ought to concerne matter meerely ſpi- 
 Tituall onely, for if it coucerne any thing determina- 
ble at commion Law, the Eccletlafticall judge ſhall 
not have conuſance of it. See for this 22. E*4. 20. 
the Abbot of St. Albanes caſe* 3.. Though the thing be 
meerely ſpirituall, yet he which is defamed cannor 
ſne there for amends,or damages, but the ſuite there 
ought to be onely for puniſhment of the oftender , 
Pro ſalute anime. For this, ſee Articults cleri, oF circum- 
ſpefe agatis and Fitz. $1, $2, 53. But the Plaintifte 
ſhall recover coſts there , and there if the defendanr. 
to redeeme his pennance, agree to pay a certaine 
- ſumwe, the party may ſue for this there, and no Pro- 
hibition lyes. 


* 


Copyhold Caſes. 


Browns Caſe. 23. (5 24. of the Queene, fo. 2T, 


*Opy- holder in fee , by licence, leaſes for yeares, 


-—and dyes, the eldeſt Sonne dyes before admir- 
rance, 


112 '. Browns Caſe, Lib.g. 
rance,adjudged that the daughter of the intire bloud 
ſhall have ir,nor rhe younger ſonne, Reſolved, though 
a Copy-holder 4 in judgement of Law, hath bur an e- 
ſtate ar will; yericuſtome hath ſo eſtablifhed and fixed 
his eſtate, that By the cuſtome of the Mannor *ris def- 
cendable to his heires, and is not meerly ad whunta- 
tem Domini, bur,8&c. ſecundum conſuetudinem manery ; ſo 
the cuſtome is the ſoule and life of Copy-holds. See 
the book at large, fof what antiquity Copy-holds are, 
and ſome generall learning concerning them. 

Reſolved, when cuftome hath created ſnch inheri- 
rances, the Law ſhall dire&t the deſcent according to 
the Maximes and rules of the common Law, as inci- 
dent to every eftate deſcendable. When uſes had 
gained a reputation of inf1cricances » the Law direGted 
the deſcent,and of them there ſhall be a poſſeſſio fratris. 
Bur Reſolved, that ſuch cuſtomary inherirances ſhall 
not have any collarerall qualities, which doe not con- 
cerne deſcent'of inherirance , which other inherican- 
ces have ; and therefore they fhall nor be affers to 
the heire, upon aa obligation, nor there ſhall not be 
Dower » nor : ena ncy by.the curteſie , not a deſcent 
ſhall toll evtry,'&c. For, as withour cuftome, they 
cannot dr-icend,fowichout cuſtome,! they cannot have 
a collaterall qualicy ; for Copy- holders thave inheri- 
tances ſecundum quid; viz. to-delcend to rhe heires, and 
not to:be determined by the will of the Lord , nor 
ſimpliciter, ro a collarerall qualiry. 

Reſv]ved, that the heire, before admittance , may 
rake the profits, and may ſurrender to the uſe of ano- 
ther, before admittance ; bot this ſhall nor prejudice 
the Lord for his fine upon the deſcent, and he isa 
tenant by Copy of Cowr-roll , for the roll made to 
his aunceſtor belongs ro him, and admittance of te- 
nant ſor ife ſhali ſerve for the'remainder; yet, it ſhall 
not prejudice the Lord for his Fine, And though 


*twas 


| Libeg. ++ Ayvets Caſe. I13 

*twas objeRted, that every admittance amounts to 2 
grant, and ſo may be pleaded, and therefore nothing 
yeſts before admittance, yet, 'twas reſolved, that, as 
after admittance, the heire may in pleading alledge 
this as 4 grant, and this to avoyd inconveniences (for, 
if he ſhould be compelled ro ſhew the firſt grant, ir 
was before time of memory , and fo not pleadable, 
or if within memory, then the cuſtome failes ) yet, he 
may alledge the admirrance of his auniceſtor , as 4 
grants and ſhew the deſcent to him, and that he en- 
rerd, and this without admittance, but he cannor 
plead, thar his Father was ſeifed, &c. by Copy, &c. 
and dyed leifed, and that this deſcended, 8&c. ' For in 
truth, *ris bur a particular eſtate at will in judgement 
of Law, though deſcendable by cuſtome. 


Ryvets Caſe. 24. of the Queene, fo. 22. 


fA Greed, that a husband ſhall not be tenant by the 
: Curteſie of a Copy-hold, without ſpeciall cu- 
ome. | 


Deale and Rigdens Caſe. 35. of the Queene. fo. 23. 


A Diudged, that if a recovery he in plaint,in nature 

of a reall ation, againſt renant in ratle ( admn- 

ting Copy-hold may be intailed) thar this is a diſcon- 

_ tinuance, for, in as much as plaints are warranted by 

cuſtome, *ris incident, that it ſhould make a diſcon- 

tinuance. The like judgement was between Clun and 
Peaſe. | 


Bullock, and Dibleys Caſe. 35. of the Queenes fo. 23. 
R Efolved, thar a ſurrender by the husband js no dil- 


.  6oOntinuance to the wife, nor her heires, Andifz 
Copy- 


, Copy-holder for life forrender to the uſe of another 
in fee , this is no forfeiture , for it doth not paſſe by 
livery. And Copy-holders have not ſuch quality, 
> =p ſpeciall cuſtome 3 ſo alſo adjudged in leyerall 
caſes. | 


Gravenor and Teds C aſe. 35. cf the Queene. ſo. 23. 


R Eſolved, that the deſcent of a Copyhold, doth not 
roll entry ; and that where the cuſtome was, that 
he may grant in fee ſimple, that he may, by the ſame 
cuſtome, grant to a man and the heires of his body ; 
for be it a fee fimple conditionall, or a taile, *tis with- 
m the cuſtome , ſo, of a grant for life, os yeares, for 
fee ſample Includes them. 


Finch and Huckleys caſe. 36. of the Queene. fo. 23. 


R Evolved, that admittance of a Copyholder for life, 
is an admirtance of him in remainder, but not to 
Prejudice the Lord for his Fine. And that upecn a ſur- 
render, to the uſe of himſelfe for life, and after to the 
ufe of his laſt will, that the fee remaines in the Copy- 
holder, not in the Lord. | 


Clarke and Pennifathers caſe. 26. of the Queene. fo. 23. 


Efolved, that the heire of a Copyholder may en- 

rer, and have treſpas, before admiſkon, and if the 
heire ( as the principall caſe was ) dye before admil- 
ſion, his heire may take the profits, and have treſpas. 
Aud Wray ſaid, that *twas adjudged , that there ſhall 
be poſſeſſio fratris of it. Reſolved, that where H. 8. 
granted a Mannor to the Queene for liſe , that the 


Queene was a ſole perſon exempred by common law,. | 


. and may make a leaſe or grant, without the King, and 
may 


114 Gravenor and Teds Caſe. Lib.4. 1 


cn” ms te U£APtKN cw cc. a: 


reenters, the grant ſhall ſtand. 
I 3 


Lib. 4. Clarke &» Pennifathers Caſe. 115 


may plead, and be impleaded :. and that 32. H.$. is 
but a declaration of the.common Law. 

Adjudged> that a grant of a Copy hold in fee, ef- 
cheated to her, by the Queene tenant for life, bindes 
the King, his heires and ſacceflors, for ſhe was doming 
pro tempore, and the cuftome of the Mannor bindes the 
King. And that every one, who hath a lawfull intereſt 
in a Mannor, &c. though bur at will, may grant Co- 
py-holds eſcheated, &c. rendring the auncient rent, 
cuſtomes, and ſervices, and this ſhall binde the Lord, 
for, he is dominus pro tempore. For, a Copyholder de- 
rives not his intereſt our of the eſtate of the Lord 
onely, but out of the cnſtome, and the grantee. js in 
by that, withont regard to the eſtate or perſon of the 
grantor 3 and therefore ſuch a grant by the hosband 
ſhall binde the wife 3 ſo, of Infants, non compos mentis, 
Biſhop, Prebend, Parſon, ſhall binde for ever, for the 
cuſtome is , that the tenements are parcell of the 
Mannor , and demiſed, and demiſable, &:c. But the 
Lord muſt have a lawfull eſtate ; for, if a difſeifor, or 


 Feoffee of a difſeiſor, &c. makes ſuch grants, this ſhall 


nof binde him that hath right, after a recontinuance 
of the Mannor ; bur admittances by ſach upon a ſar- 
render, or of the heire ſhall binde, &c. for they are 
lawfull, ( quodam modo judiciall a&ts, which to doe, 
he may be compelled in a Court of equity. 


P. 26. of the Queene. fo. 24. 


A Djudged, if a Lord takes wife, and a Copy-holder 


for life ( according to the cuſtome ) dyes, and 
the Lord regrants for lives, and dyes, that the wife, in 
Dower ſhall not avoyde theſe grants, for though the 
grant were after the title of Dower, yet, the cuſtome 


; was before. Ifa Feoffee upon condition, makes a vo- 


luntary grant, the condition is broken, the Feoffor, 


Rows 
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Rows and - Arters cafe. 29. of the Lueene.. fo. 24. 


. A Djudged, thar if tenant pur aufer vie of a Mannor, 
£3 after the death of ceſtuy que vie, continues in, ant! 
holds Courts, and makes voluntary grants, this fhall 
not binde the lelfor ( otherwiſe of admirtances npon 
ſurrendexs, or deſcents ) for he was tenant at ſufte- 
rance, who hath no lawfull intereft, and a Writ of en- 
try ad terminum gui preteriit lyes againſt him, and fo he 
1s a deforceor. : 


Mr and Smiths cdſe. 33. and 34. of the Queene, | 
Jo. 24. ; | 


"I He Queene grants a Copy-hold, in fee, and after 
-;. grants the inheritance of the Copy-hold to a 
Nranger 3 the Copy- holder deviſes to M.and after fur- 
renders to the-uſe of his will.' Reſqlved, rhat cnſtome 
 haih'ſo eſtabliſhed. the cſtate of 3,Eopy-holder, that 
by ſeverance'of the inheritance of rhe Copy bold, 
_ from the Mannor, the Copy-hold! is not deſtroyed, 
. For, being the Lord himſelfe could nt. ouſte the Co- 
".Py-holder, no more can angthet claiming in 'by him. 
bjeRed,that every Copy-hold ought to be parcel) of 
the Mannor 3 and to'be demiſed, or dernifable, time 
out of memory. Retolved, that becaoſe once this had 
both the incideors aforeſaid, .and. its. perfection, the 

* ſeverance made by the Lord, ſhall not deſtroy it.; . 
Reſolved, that notwithſtanding rhe ſirrender, and 
deviſe, the Copy-ho!d deſcended to the heire;, for ale 
ter the ſeverance of the inheritance, from the Man- 

' Nor, the ſurrender was utterly voyd, for, the land was 
nat parcell of the Mannor at the rime, and rhe devil 
onely cannor transferre ſuch a cuſtomary eftare, but 
ir ought to be by ſurrender into rhe hands of the 


Pr 


Lord) &c, 
Reſolyed 


1 8. I. ES. 
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' Reſolved , that after ſeverance, the Copy-holde” 
ſhall pay his rent to the Feoftee, and ſhall pay , and 
do other ſervices which are due, without admitrance, 
or holding of a Court, as to plough the demeanes of 
the Lord Heriot,&c. but ſuite of Court, and Fine up- 
on alienation or admittance » are gone, for now the 
Jand cannot be aliened, for, though the Copy-holger 
hath ſome benefit by the ſeverance, ;as appeares; be- 
fore, ſo he hath grear prejudice, for now he cannor 
ſurrender, or alien his eſtate,. nor the Feottec cannor 
make an admittance, for he is not domnus pro tempore. 

Reſolved,thar ſuch ſorfeitures remaine, as were be- 
fore the ſeverance, as Feoftement, leaſe, waſt, qenier 
of rent ; So, if the land were of the nature of Borough 
Engliſh, or Gavelkind, aud other cuſtomes which ryn 
with the land remaine. And *twas ſaid that fuch Co- 
py-holder hath no other meanes to alien, but by De- 
cree in Chancery againſt him and his heires, but, by 
this, the intereſt of the land is nor bound , but the 
perſon onely. 


Kite and Queintons caſe. 33. of the Queene. fo. 25.. 


(> por in fee ſurrenders out of Court, by the 
- cuſtome; to the hands of certaine Copy-Nhold te- 
nants, to the yſe of another and his heires, upon cer- 
taine condition, at the next Court: the ſurrender was 
preſented, but the condition omitted, he, to whoſe 
uſe, &c. dyes, the Lord admits his heire, he that mace 
the ſurrender releaſes to the heire being in poſſeſſion, 
ard after enters. 

Reſolved, that the preſentment of the ſurrender 
was voyde 5 ſor that the condition was omitted, for, 
the ſurrender that the Copiholder made, was not pre- 
ſented, bur if the ſurrender & the condition had been 


preſented, and the Steward in entring of it, omit sthe 


I 3 con- 


| il 18 Melwich and Luters Caſe. Lib.z. 


condition, upon ſufficient proofe of ir, the ſurrender 
ſhall nor be avoyded, but the roll amended, for the 
roll doth not conclude the party for to plead, or give 
. Inevidence the truth of the matter. 

' Reſolved, ifa Copy-holder be ouſted by wrong, a 
releaſe by him to the difſeiſor, doth not transferre his 
right, becauſe, he hath not any cuſtomary eſtate , up- 
on which the releaſe of the cuſtomary right may in- 
ure ; and this ſhould be prejudiciall to the Lord, for, 
by this, he ſhall loſe his Fine and ſervices; but are- 
Jeaſe made tro him which is admitted by the Lord, 
and in pofleſſion, is good 3 and a releaſe of a cuſtoma- 
ry right may inure to him , and the Lord not prejudi- 
ced, and the releaſe ſhall imure by way of extinguiſh- 
ment. And Littleton ſpeaks of an alienation by ſurren- 
der onely , which ought to be into the hands of the 
Lord ; bur a releaſe cannot be done to the Lord ; and 
Littleton ſays, He which claimes a Gopyhold by ſerren- 
der, hath no other evidence, but he which claimes an 
extinguiſhment of a right , may have ir by releaſe, by 
Deed ; and 'tis no perill ro purchaſors, for if the Co- 
pihalder in poſſcfiion ſels it, he will ſhew the releaſe, 
and he which is out of peſleſſion cannot ſell , till he 
hath regained the poflefſion, & caveat emptor. By Wray, 
if he which hath a pretenſed tirle, &c to a Copy: hold, 
bargaines, &c. this is within 32. H. 8. for the Statute 
ſays (C any right or title ) aud great part of rhe land 
within the Realme 1s in Copy, and t!:crefore the in- 
rention was © include them, ro avoyde maintenance 
and champetty. | 


Melwich and Luters caſe, 3o. of the Queene. f0. 25. 


| Eſolved, that the leflee of a Copiholder for a yeare, 
" ſhall maintainean E}.. Firme, for his terme beirg 


warranted by Law, by force ef the general! —_ 
4 hy 6 [2] 
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of the Realm , *cis reaſon that he ſhould have remedy 
by Ej'. Firme. And this is a ſpeedy courſe againſt a 
Stranger. Reſolved, that the Copiholds are not de- 
ſtroyed, by ſeverance of the inheritance of them from 
the Mannor , but remaine in force. So Murrels caſe 
before adjudged. 

Reſolved, that when the Lord of a Mannor having 
many ancient Copiholds in a Towne, granrs the inhe- 
rirance of all the Copiholds, the grantee may hold a 
Court for the coſtomary renants , 'and accept furren- 
ders, and make admitrances , and grants ; for every 
Mannor which confiſts of Freeholders, and Copihol- 
ders, comprehends in effe& two ſeverall Courts, the 
one, the Court Baron, for Freeholders, and in this, 
the Suitors, v7z. the Freeholders are Judges, and the 
other Court for the Copiholders, and in this, the Ste- 
ward, or the Lord himfelfe is Judge 3 and rhevgh this 
isnot a Mannor in Law, becauſe it wan's Freehol- 
ders, yet, the grantee, may hold ſach Courr, as afore- 
ſaid, for Copiholders onely, as the grantor himſelfe 
might. So, if all the Freeholds eſcheare, or the Lord 
releaſes the tenure, and ſervices, yet, he may hold a 
cuſtomary Court for the Copiholds. Note (* Reader) 
though the Lord, by his own aQ, cannot make, of one 
and the ſame Mannor at Common Law, divers feve- 
rall Mannors, conſiſting of Demeanes and Freehol - 
_ yet, he may make a cvſtomary Mannor of Copi- 

olders. 

Reſolved, that the Lord himſelfe may make a grant, 
or admirrance, of a Copiholder, ont of the Mannor ; 
at what place he pleaſes ; bur, if the Steward, ar any 
Conrr, holden our of the Mannor ſhall make grants, 


or admitrances; they ace voyd. 


I 4 Neales 


Neales Caſe. 37. of the Queene. foe 26. 


A Djudged, that where the Lord ofa Mannor demi- 

ſes all his lands, granted by Copy, for two thou- 
ſand yeares , thar the lefſee may hold Courts for Co- 
Piholders ( as Melwiches caſe is before ) and 'twas faid 
ſo to. be reſolved ia C. Hattons caſe. Note C* Reader _) 
a good diverſity , where the number of the Copihol- 
ders nay ſupport the cuſtome, and a ſingular caſe of 
a Copiholder ( as in Murrels caſe before ) in whicl! 
caſe, the Lord doth not grant tacicly any cuſtomary 
Court. 


Clifton and Molineux caſe. 27.09 28.of the Queene. f0.27. 


Eſolved, if a Steward hold Court ont of the Mans 
nor, all grants and admittances there made, are 
voyd, for, the Court ought to be holden within the 
; Mannor, not out of the juriſdiftion of it ( as Melwich 
caſe: is before ) but, reſolved that by, cuſtome , the 
Court may be holden out of the Mannor , and grants, 
&c- ſhall be good, as Abbots, &c. uſed for to hold 
Courrs at one Mannor, for divers {everall Mannors. 
Reſolved, that if a woman Copiholder for life , takes 
husband, who commits waſt, and dyes, the Copihold 
1s forfcited, otherwiſe, if a ſtranger does waſt, with- 
our the aljent of the husband. 


Taverner and Cromwells Caſe, 26. of the Queene. f0.27, 


d Efolved, if a Copiholder, ſeiſed of three ſeveral 
Copiholds, of three ſeverall acres, makes waſt in 
part of one, &c. all that is forfeited, bot not the 0: 
thers, for though they are all in one hand, yet every 


one js ſeverally holden; and a ſeverall condition in 
| | Liw 
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Law annexed, and the ſeveral conditions follow the 
ſeverall tenures. So, Ttefolved, if the Copyholder 
ſarrender them to the uſe of A. and the Lord: admiry 
A. Tenendum per antiqua ſervitia inde prius debiia Qy de- 
jure conſueta 5 and A. makes a forfeitire in one, he 
ſhall ſorfeit thar onely, for, the Tenendum ( reddends 
ſingula ſingulis ) continues the ſeverall renures, ſo that 
'ts not material; , if the copiholds are in one, or feve- 
rall copies. So if diverſe ſeverall copihoſds eſcheare 
ro the Lord, and he grants them Tenendum per antiqug 
ſervitia, they ſhall be ſeveraliy holden as they were be- 
fore, though he grants them to one man. 

Reſolved, that when he to whoſe uſe q ſarrender js 
made, is admitted, he is in by him thar ſorrendered, 
and in a plaint in the natore of an er:try in the Per, 
ſhall be ſuppoſed in by him, for the Lord is but an in» 
ſtrament to make the admicrance, and his charze ſhall 
not binde him thar is admitted. So ( Reader ) #here 
before *ris ſaid, that by the forfeiture of rhe Husband, 
all the eſtate of the Wife ſhall be forfeited, 'tris to be 
intended, all the copiho!d under the ſame tenures. 


Hubbard and Hamonds Caſe , 42. and 43. of the 
Queene, fo. 27. | 


R Eſolved, that if the fines of copiholders upon ad- 
mirtances, be incertaine, the Lord cannot exat 
exceſſive and unreaſonable fines, it he does, the co- 
piholder may deny to pay ir, withont forfeirure, and 
ic ſhall be determined before the Judges, upon a De- 
murrer, or evidence upon proofe of the value of rhe 
Land what fine was reaſonable to be demanded ; for 
If ic ſhould be otherwiſe, great part of the Copy-holds 
ſhould be deſtroyed at rhe will of the Lord, and fo 
was Hodeſons Cafe adjudged. Rn 
Reſolved, if the Lord afſefle a reaſonable fine, and 
: Te-* 
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require the Copy-holder to pay it, he is net bound © 
Pay it preſencly, becanſe he could not know what the 
Lord would afſefſe,q9 nemo tenetur divinere, and he ſhall 
have a convenient time to pay it, if the Lord limits 
nolrime, otherwiſe of a fine cerraine. 

Reſolved, if a Copy holder hath ſeverall Copy- 
holds, hy ſeverall ſervices, the Lord onght to_affeſſe 
and demand fines _—_ for every parcell , and the 
renant may refuſe to pay his fine for one, and forfeit 
that onely , and every ſeverall tenure hath ſeverall 
conditions in law t:citely annexcd to it. So, if all 
the ſeverall Copy-holds are ſrrrenered to the uſe of 
another, and the Lord 2dmits him, Tenendum per anti- 
qua ſervitia, (Fc. the tenures are ſeverall and fines ſe- 
verall. Taverners ca*. before. Reſolved, that no fine 
is due to the Lord till admittance , for admittance is 
the cauſe of the fine,, and if after the tenant deny ro 
pay it, *tis a forfeiture. Bacon and Flatmans Caſe, 


and Sands Caſe ſo reſolved. 
Weſtwick and Wyers Caſe, 43. of the Queene. fo. 28. 


A Weman Copy-holder in Fee, furrenders to the 

uſe of W. her Sonne in fee, and at the next 
Court, the entry was, Ad hanc curiam vent, W. and [ 
Uxor ejus, tf ceperunt, (yc. W. dyed, I. his Wife ſor- 
Vived, and ſurrerdered :0 the uſe of I. S. in fee. Re- 
ſolved when the Lord hath the Copy-hold by ſurren- 
der, to the uſe of another, he hath but a cuſtomary 
powef, to make admittance, Secundum formam (ty ef- 
feum ſurſum redditionis 3 and "cis not !:ke ro the Feof- 
fee at common Law, and though the Loid grant this 
by Copy to another, "tis wichcur warrant, and 
notwithſtanding he Might mike an admittance, ac- 
cording to the ſurrender, and h<- which is admitted 


Thall be in. by him that fu:rendered ( as Touimer 
= ale 
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Caſe is before ) and the Court agreed, if the Lord 
grant to Ceſtuy que uſe, and a ſiranger , all ſhall innre 
to Ceſtuy que uſe, or it he admirs him upon condition, 
the condicion is voyd. As Executors agree thar the 
legatory and I. S. ſhall have, 8:c. or, that the legato- 
- Iy ſhall have upon condition, the legatory ſhall have 
onely and abſolutely, for, after the affent of che Ex- 
ecutors, he is' in by the Deviſee. And "was ſaid, 
that *rwas adjudg'd in Buntings Caſe , that where the 
Lord admits one to hold to him and his Heires, 
( where the ſurrender was for life onely ) that he 
hath bur for life, Reſolved, that without ſpecial] cy- 
ſtome, or other ſpeciall matter, the admitrance ſhall 
inure onely to the Husband 3 and judgement was 
given according. 


Bunting and Lepingwells Caſe, 27. and 28. of the 
Lueene, jo. 29. 


R Edolved, that though T. who was Husband of the 
Wife, De fao was not party to the Libell ( for 
I. S. Libelled againſt che Wife , without naming her 
Husband, far a divorce, upon a precontrad betwixc 
him and the Wife ) nar the ſentence in the Spiritu- 
all Court, which diijelved rhe Marriage betwixt him 
and his Wife, yet the ſentence againſt the Wife one- 
ly, being but deciaratory ſhall binde the Husband De 
fa#o, and fo; :!:at the conuſance ci rhe right of Mar- 
riages belones to the ſpiriruall Court, and they have 
given ſentence in it, the Judges of the common Law, 
( though ir be againit the reaſon of the Law ) ſhall 
give faith and credence .to their proceedings and 
ſentences, as conſonant to the Law of holy Church ; 
for, Cuilibet mn ſua- arte perito eft credendum. So, 'twas 
adjudg'd thar the Plaintiffe ( horne- in the ſecond 
Mariiage ) was legitimate, —_ | 
| Ber 


124 Downe & Hopkins Caſe. Lib.g, 
. Reſolved, when a Copyholder ſurrenders ro the 
Lord, to the uſe of his Wife and his younger Sonne, 
without limitcing any eftate , they have for life onely, 
fer, as well eſtates as diſcents, ſhall be direQed by the 
rnles of Law, as neceflary conſequents upon the cu- 
ſtome, except there he a ſpeciall cuſtome within the 
Mannor, that Sih1, (& ſuis, or Sibi , (5 aſſignatis, may 
create an eſtate of inheritance. And 'twas obſerv'd, 
that the Eftares limitred vpon ſurrenders, are alwayes 
annexed co the eftares of him to whom rhe ſurrender 
's made, and alwayes the forrender to the Lord 1s ge- 
nerall , without limitation of any eſtare. Reſolved, 
that when the Lord admits Ceffuy que uſe, for life, the 

everſion js in him that ſurrendered, not in the Lord, 
for he is but an inftrument: 

Refolved, that a man may ſurrender to the vſe of 
his Wife, though that Ceſfuy que uſe, is in by him thar 
ſurrendered, becanſe the Husband did nor-doe this 
tmmediatly to the Wife, bur 'by a ſecond meanes, 
Viz. By ſurrender to the Lord, and by admittance of 
the Lord. | | 

Reſolved, that when B. ſurrendered ont of Court, 
and before that *rwas preſenred in Court , he dyes, 
yet afcer,. being preſented according to the cuſtome, 

"ris good 0cherwiſe, if it had not been preſented ac- 

cording to,cuſtome3 ſo, if the Tenants in whoſe 

hands, &c. dyes, yet if it be proved, *tis good enough ; 
fo QLuemtans Caſe before. if Ceſtuy que uſe , G5c. dyes, 
. before admirrance, his Heires ſha!l be admirced. 


Downe and Hopkins Caſe, 36. of the Queene. fo. 29. 


| Efalved, that whzre the coſtome of a Mannor was, 
... togrant Copies for one, two, or three lives, that 
© a grant i a. Woman during her vidnity, is within the 
cuſtome, for 'ﬆ3 art eſtare for life, but every grant = 

Oe Facet - life 


Lib.4. Harris & Jayes Caſe. 125 
life is not Durante: viduitate, iſſue was, whether the 
cuſtome was, that the Wife of a Copy-holder after 
the death of the Husband, ſhould have for life, and 
*twas'given in evidence, that ſhe ſhould have during 
her viduity , and adjudged that the cvidence did not 
maintaine ſach cuſtome » for *cis a lefle &ſtare then 
for life. But in the principall Caſe, 'ris a greater &» 
ſtare .which is warranted by the cuſtome, and there- 
fore a lefle is withia it ( according to Graveners Cafe 
before. ) 'Twas ſaid, that a Lord may ietaine a Ste- 
watd by word , to hold Courts, &c. as a Baylifte, and 
this retainer ſball ſerve till he be diſcharged: 


Harris and Jajes Caſe , 41. of the Queene. fo. 30. 


Eſolved, that a Lord way retaine one to be Ste- 
» ward of his Mannor, and to hold Courts by word, 
2s in the Caſe before. Reſolved , that where a Copy- 
hold eſcheares by attainder of felony of a Copy hold- 
er of the Q11eene, thar the Steward may grant. it over, 
Ex officio, without ſpeciall warrant, for the cuſtome 
warrants the Sreward ro grant it, and this ſhall binde 
the-Qyeene and her Hires , &c.. But.yer his duty is 
before to informe the Lord Treaſurer » Chincelloy, 
or -Barons of the Exchequer , or any of them, for his 
bertrer direfion. ..- 
| Refolved, that the Auditar or Receiver of the 
Queene hath no power to retajne a Steward to hold 
Courts, &c. But it behooves that the Steward ( who 
makes ſuch voluntary grants upon eſcheats, or forfci- 
' Tures. to be good )) to have Letters Paitents of the 
Stewards of the ſame Mannor. 
. And 'twas faid, that *twas adjudper in the Lady 
Holcrofts Caſe, that where one was rerained generally 
by word, to be Steward of a Mannor , and to hold 
' Conrts, that he may take ſurrenders of cuſtomary te- 
nants our of Court, Shaw 


126 Shaw & Thompſons Caſe. Lib.4., If 


Shaw and Thompſons Caſe, $3. of the Queene. f0.-30. 


R Eſolved, that a Woman ſhall not be indowed of 
© *> Copy-hold withonr ſpeciall cuſtome, and that 
when a Woman is to be indowed by cuſtome, ſhee 
ſhall have all incidents to Dower , and ſhall recover 
damages by the Statute of Aſerton , becauſe her Huf- 
band dyed ſeiſed, and therefore the recovery of da- 
mage of 50. l. in the Court of the Mannor, was allow- 
ed, thovgh this exceeded 40. /. 

Re{olved, that no Action of Debt lyes for theſe 
damages at common Law, for npon ſuch judgemenc 
no e-ror or falſe judgement lyes , bur the remedy is, 
in the Court of the Mannor , or Chancery- Fenner 
Juſtice, ſaid , That he bad feene a Record. 36. H. 8. 
where the Lord by Petition to him, had for cettaine 
eri0rs 1n the proceeding , reverſed ſuch a judgement, 
ard pon this, -the Defendant maintained an Audna 
<15rela, ro be reſtored to the damages recovered a- 
pairft him. See 14; H. 4. cited before in Brownes 
Calc. And 7, E. 4 29. 


Fe and Taylors Caſe, 37. of the Queene. fo. 30. 


R Efolved, that Underwood proving upon parcell 
- * of the Mannar , may by cuſtome, be granted by 
Copy of Court roll 3 and 'ris a thing of perpetuity, 
ro which a cuſtome may exten; for afrer every cot- 
ting the underwood growes, Ex ſtipitibus. So, *twas 
reſolved that Herbage, or any profit of any parcell of 
the Mannor may, by caſtome , be granted by Copy 3 
and 'twas ſaid, that a faire appendant to the Mannor 
of C. in S. is granted by Copy, and this explaines the 
reaſon of the firſt pillar ia Murrels Cafe. 


Frenches 


i Lib.4. Frenches (' aſe. .-\ .- Ba 
| Frenches Caſey 18. (5 19. of the Queene. fo. 2x, 


Efolved, if the Lord Leaſe for yeares, life, or make 

any other eſtate, by deed, or without deed, of 
Copy-hold Land forfeired , eſcheated, &c. ro himy 
thar this Land can never be granted againe by Copy, 
for the cuſtome is deſixoyed , foi during theſe eſtates, 
the Land was not demiſed , nor demiſable by Copy. 
So, if the Lord make a feoffement, and enter for con- 
dition broken ; bur if the Lord keepe it in his hands 
a long time, or leaſes it at will , he, his heires or af- 
fignes, may regrant it. So, if the interruption be 
rortious, as by diffeifin, and diſceut , falſe verdi& or 
erroneous judgewerr : for , Non valet impedimentum, 
quod de jure non ſortitur effeftum, CF quod contra legem fit 
pro infefo habetur. Burt if it be extended upon a Sta- 
cute, or recognizance acknowledged by the Lord, or 
if the Wife of the Lord hath this Land affigned to 
her in Dower, though theſe impediments are by a& 
in Law, yet for that the interroptions are lawfoll, 
the Land cannot be after granted by Copy. If a 
Copy- holder accept a Leaſe tor yeares of the Lord, 
of his Copy-hold , 'tis deſtroyed for ever. If a Co- 
Py-holder take a Leaſe for yeares of the Mannor, his 
Copy- hold hath not continuance, Hides Cafe adjudg- 
ed, 17. of the Queene. But there 'twas reſolved, 
that ſuch Lefſee might regrant the Copy to whom he 
would, for the Land was alwayes demiſed or demiſa- 
ble. If a Copy-bold be ſurrendered to the Leflee, 
his Executors or afſignes may regrant ir. If a Copy- 
hold eſcheate to the Lord; his alience by fine , feofte- 
ment, &c, may regrant it. 


Foiſlon 
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Foifton and Crachroodes Caſe, 29. and: 3o. of the 
Lueene. fo. 31. 


AD adged, that where a Copy holder in pleading al- 

ledges, fuod infra Man. pred. talis habetur nec non a 
foto tempore cujus-d5c. habebatur conſuetudo, ViZ. quod qui- 
libet tenemes pradiftorum tenement. wocat. C. have uſed 
to nave common, in ſuch a place, pareell of the Man- 
nor, and that he is a Copy-holder of the ſaid Tene- 
ment, that this cuſtome, as well for the matter as the 
forme, was good ; for the Copy-holder cannor pre- 
fcribe in this own name , for the exility and baſenes 
of his eſtate, and if he had claimed common in the 
foile of another, he oughr to preſcribe in the name of 
the Laid, Viz. That the Lord, and all his aunceſtors, 
and all zhoſe whoſe eſtate, &c. have had common in 
foch a place, for him, and his Tenants at will 3 bur 
when he claimes this in the ſoile of the Lord , he can- 
nor preſcribe in the name of the Lord , for the Lord 
Eannor. preſcribe ro have common, 8c, in his own 
foile; and therefore he ovght ro alledge , that within 
the Mannar there is ſuch a cuſtome. : 

Note,, & good diverfiry betweene a preſcription 
which is perſona!l, and alwayes made in the name of 
# cerraine perſon, or his aunceſtors , or thoſe whoſe 
eſtarey $c.. and a cuſtome which is locall and alled- 
. ged in no perſon, bur that within the Mannor, there 
is ſuch a cuſtome, this ſhall ſerve for thoſe who can- 
nat preſcribe in their own name, nor in the name of 
.any perſon certain, as the Inhabitasrs of a Towne. 
Alſo, the allegation of a cuftome, ſhall ſefve , when 
'ris referred to a thing inſenſible, Viz. thar all ſuch 
Lands aje deviſable. And, for that in the principall 
caſe, the cultome may have a lawfu!l commencement, 


that oe copy-holder onely ſhall have common, efto- 


+ 
F 
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vers, or other profitin the land of the Lord a that 
in many Mannorsz ſome Copiholders have common 
in one waſt of the Mannor, and others, in another fe- 
verally, ſo that the cuſtome caynor be applyed to all, 
and becauſe, that all rhe other Copiholds may be de- 
rermined and extin&, 'twas adjudged, the cuſtome 
was well alledged. So, to have common of eſtovers, 
in the weod of his Lord parcell of the Mannor , &c 
- adjudged good, 10. of the Qyeene, as 'iwas 
ſaid. © 


Myttons Caſe, 26. Elrz. 


(oo Elizabeth by Letters Patents did grant the 
fice of the Clerkihip of the County Conre of 
Somerſet tro Mytton. with all fees,8c. for life. Arthur 
Hopton Eſquire, Sheriffe of the ſame Shite interrupted 
him, becauſe it was incident to his office. Mytton eom- 
plained to the Lords of the Councell, and it was refer- 
red ro the two chicfe Juſtices, Wray and Anderſon. 
And afrer many arguments concerning the validrty of 
the grant, and conference had with all the oter Ju- 
fiices. It was reſolved by all rhe Juſtices, Nulk contra- 
dicente aut relufante, that the faid Letters:Patents were 
voyd : And their reaſons were, that the office of the 
Sheriffe was an ancient office before the Conqueſt , 
and of great truſt and authority, for the King com- 
mitteth unto him Cuſtodram Comitatus © And though 
the King may determine the office ad beneplacitum, 
yet, he cannot dererming this in part, as for one 
Towne, or Hundred, nor abridge him of any incident” 
to his office 5 for the office is entire, and ought tro 
continue ſo without any frattion, or diminution with- 
on by Parliament, and the Conncy Covurr; "and the 
entring of all proceedings rherejn , are incident to the . 
Sherifts office, &c. And though "cwas granted _ 
K the 
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the office of the Sheriffe was void, yet, the new She- 
riffe ſhall avoyd i1 3 as Scroges caſe , in the time of va- 
cation of the cffice of the Chiefe Tuſiice of the Commen 
Bench, Queene Mary granted the office of the Exigen- 
ter of London ; reſolved, that the nexc Chiefe Jultice 
ſhall avoid it, for *cwas incident to his office. 

A'to ia all Writs direQed.to the Sherifte concern- 
ing the County Courr, the King ſayes, in comatu- two, 
and in retouree of exigents made by him, he ſayes,. ad 
comitatum meum tent. &c. and the ſtyle of the Court 
proves ir, and by the Statvte of 33. H.8. the Sheriff 
of Denbigh (ha'l keepe his Shne Court at, &c. In a falſe 
Judgeent ' tis ſaid, in pleno com” tuo recordari facias, &c. 
and ina Precept of Tolr, 'tis ſaid, ſummoneas , &c. quod 
fit ad comitatum meum.., And jt ſhould be very incon- 
venient.,.that azoiher ſhould have the cuſtody of the 
entries, and Rols of Court, which may be imbefilled, 
and the Sheriffe reſponſable for them. And it was 
refolved that. the coſtody of all the Goales within e- 
very County belongs to the, Sherifle by right,and are 
annexed and incident: by the Law to the Sheriffs of- 
hice, vid:ſtat., An. 149. E.3. ca. lo. 


 Boxouns Caſe, 26. (5 29 of the Queene. fo. 34. 
A Portion of tythes in L. appertained toithe Re- 
cory of ,G. which was pteſentable, agd the 
Queen was ſeized of.the Rectory of EF. jure corona, 
which was appropriated: to the Monaſtery of W, and 
grants to P. ex graiza ſpeciali, &e. totam illam portionem - 
dectmarum, &c. in L &c. Cum ommbus altis dectmis. ſuis 
quibuſcung; in L« tunc, vel nuper in occupatione , I. C. and 
char the pattenrs ſhall be of force non obſlante aliquibus 
de fetibus in non nominando'z male. recitands, &c. alicujus 
0ccypatorts. and 1. C. had never any tythes in L, 
| Reſolved, char (in the occupation of I. C. referre 
| ro 
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co all the ſentence , and not onely to ( cum omaibu® 
aliis decimis, &%c. ) 1 Becauſe (Cillam) demyonſtrate* 
fully, that there ought to be words ſubſequent, toex* 
plaine and reduce in certainty what portion , by th© 
intention of the Queene, ſhould pafſe,viz. thar wheen 
was in the ocuparion of I. C. and cis not fatisfie 
till ic be come to the full end of the ſentence. 2. iThis 
conjunCion (cum omnibus aljis, 8c. ) couples the laſt 
words to the former,and makes the words ſubſequent - 
to referre co all rhe ſentence, 3. If all the tyrhes iu 
L. of the ſaid ReQory ſhould paſſe,the addition of the |. 
_—_— of I. C. ſhould be vaine, (5 maledifta expe-: 
ito, &C. s - 
Reſolved, that by grant of (portzonem decimarum, &c.) 
the tythes parcell of theReory of L. doe nor paſſe, 
for (portion) properly fignifies a part or porcion: in 
grofſe, divided, and not parcel] of the Rectory, and 
the Queene had nor any portion in grofſe, bat all were 
parcell of the ReQory ; And ( ex gratia ſpeciali, &c.) 
ſhall nor extend by any ſtrained conttrugion, to make 
a thing paſle , againſt the intention of the Queene ex- 
preſſed in her grant, and againſt the apt, proper, and + 
uſuall ſignification of the words of his grant. Eat 
Reſolved , rhar becauſe}. C. had not any rtythes.... 
there, nothing patſes, for admit that a portion ſhould 
be taken ſor 2 part, then the effe of the grant is, t6+ 
tai illam porrionem decimarum in occupatione F. C. and ', .,; 
truth, he never had any part, nothing { without ques ;;;. 
ſtion) paſſes, in caſe of a common perſon. a forttort, . 
not in the caſe of the Queene. As to the point, when. 
a Clauſe of Non obflante ſhall make che grant of ithe. 
Qneen, good, when nor. "0b 9.4 
Reſolved,when the King by the comnon Law can- -/. 
not in any manner make a grant”, there a Non obſtante: + 
o the common Law, will not make the grant goody; + * 
afgainſt the reaſon of the common Law 3 as the King 
| K 2 grants 
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132 Terringhams Caſe. Lib.g. 
grants a proteion in an Aﬀſiſe , or Quare Impedit, not- 
withſtanding any Law to the contrary , *tis void, for 
proteion lyes nor in theſe caſes , for the loſſe which 
may come tothe parties, by ſuch great delay. Bur 
when the King may lawfully make a grant, but the- 
common Law requires that he be fo inſtruRed , thar 
he be nor deceived. , there a Non obſtante ſupplies it, 
and makes the grant good. As the King having made 
a leaſe for Fife, or yeares, grants the land, Non obſtante, 
that'it be in leaſe for life, yeares, &c. or if he granr, 
the land; and further grants the reverſion of it, de _ 
pending upon an eſtate for. life, yeares, &c. *tis good. 
Sec the booke at large. _. 

Reſolved; when the words are not ſſufficient, ex vz 
termini, to paſſe the thing granted , but the grant is 
voyd, there a Non obſtante will not ſerve, as in the 
principall caſe 3 and the Pattents,were not holpen by 
18. of the Queene. ce. 2. for Pattents of concealment 
are expreſlely excepted out of the Att. 


Terringhams Caſe, 27. El. in Benco Regis,fol 36. 


R Eſolred , thar prominig doth not make a thing 
appendant, except the thing which is appendant 
agree in qnality and nature to the thing unto which 
it ſhould be appendant, as a thing incorporate , as an 
advowſon ro a thing corporate, as a Manner, or as a 
thing corporate , as Lands to a thing incorporate as 
an office, theſe may be appendant, but every thing 
incofforate may not be appendanst to. a thing corpo- 
race; #8 common vf turbary may not be appendanr ro 
Land, bur ro a Meſſuage or hovſe, as it is holden 5. 
aſs. 9. for the thing which js appendant ought to ac- 
cord with the nature and quality of the thing to - 
 whicHitis appendant', and turycs ought to be ex- 
þ endet in a Meſluage. 


Lib.4. Terringhams Caſe. 133 
The commencement of common appendant by the. 
ancient Law ; was in this manner , ( viz, ) when- a 
Lord of a Mannor infeofted another of arrable Lands, 
to hold of him in Soccage, (1d. eſt per ſervicium 
foce the Feoffee ad manutenend” ſervictum ſoce had com- 
mon in the waſts of the Lord for his neceflary beaſts 
that did plowe and ayre his Lands, and this common, 
is of common right,and commenceth by operation of 
the Law, and in favour of tillage , and therefore it 
needeth not to preſcribe in that , forſo it is holden 
4. H. 6. & 22. H.6. as one ought if it were againſt 
common right. But it is onely appendant to thean- 
<ient arrable Lands, and onely for oxen, horſes, kyne, 
and ſheep, &c. And becauſe it is againſt the 'nature 
of common appendait to be appengant and meadowe 
Or paſture, and becauſe that here, the preſcription 
was to have common time out of minde to a houſe, 
meadowe, and paſture, as well as to arrable, by which 
it appeares to the Court , that there hath beene a 
houſe, meadow, and paſture, time out of minde, *twas 
reſolved that t1is common was 4ppurrenant , not ap- 
pendant. Bur if of latter times, men have builded 
upon ſome part of ſuch arcable Lands, and ſome part 
thereof is imployed to meadow and paſture 3 and this 
for maintenance of tillage(the originall cauſe .of com- 
mon) the common remaine 5 appendantz and tr ſha!l 
be intended in reſpe& of the contivuall ufage of” the 
common for beaſts leavant and couchant upon ſnch 
lands, that ar the beginning all was arrable. Ent in 
pleading he ovghr ro preſcribe thar the fame is ap- 
pendanr-to 'Land, for though 1erra dicttur @ terends, 
quia vomere teritur , yet (terra) includes all , and 3s 
arable, though converted to meadow, &c. For it may 

be plowed. ; 
A man may preſeribe to have common appendant 
to his Mannor, for all the demeancs ſhall be intended 
| 'K 3 aitable 3 
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. arrable; axleaſt, in conſtrution of Law ( redd. fin- 
gula fingulis ) it ſhall be appendant to ſuch demeanes 
which are ancient arrable, &:c. And when a man 
clatmes common appendant to his Mannor, no incon- 
gruicy appears of his own ſhewing, as here. Socom- 
mon may be appendant to a Carve of land, which may 
contame paſture, meadow, and wood , bur it ſhall he 
applyed to that, which agrees wich the nature of the 
common. | | 

Reſolved, that common appendant may be appor- 
tioned, becauſe 'tis of common right 3 for if a com- 
moner purchaſe part of the Lands, in which he hath 
common, yer the common ſhall be apportioned , as 
well as if the Lord purchaſe parcel], if of the tenancy 
the rent ſhall be apportiored. And if A. a commoner 
enfeoffee B. of parcell of his ancient Lands , the com- 
mon ſhall be apportioned, and B fhall have common 
prorata. And *cwas agreed, that ſvch common which 
is admeaſurable, remaines after ſeverance of part of 
the land, to which,8:c. But here , for that the com- 
mon was appurtenant, *twas adjudged, that by the 
purchaſe , all was extin&, for 'twas againſt comnion 
right ; for, by the a& of the parties, ir cannoc be in 
eſſe for part, and extin@ for parc. 

'Twas ſaid that pertinens is the Latine word, as well 
for appurtenant as appendant, 'and therefore ſubje4a 
materia, and the circumſtances ought to dire& ihe 
Court to adjadge the common , appurtenant or ap- 
pendant. _ 

Reſolved, that unity of poſſefſion of the intire land, 
to which', &c. and of the entire land in which, &c. 
extingniſhes che common appendant. By Wray, chicie 
Joftice, common for vicinage, is not appendaut , bur, 
fcr that it ought to ke by preſcription, 'ris reſembled 
t common appendant, buc common appurtenant, Cr - 

*n groſle, may con-meace ar this day, by grant, or 
- pricefcr ip” 
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preſcription 3 and by him , the one may incloſe com- 
mon for vicinzge, againſt the other ; as hach been ad« 
judged in Smith and Redmans Caſe. Reſolved, that's 
man way chaſe our beaſts that do him trepatle, wich 
a ſmall dog , and ſhz]l nor be compellcd to diftraine 
them damage feaſaar. 


Caſes of 4 pals and Indifimenty, » 


Brookes .Caſe. 28. of the Queene. fo. 39. 


Eſolved, thatin an appeale of Burglary 3 *rwas an 

inſufficient count that the defendant domum , &c. 
felorace &5 burgaliter fregit > for it ought ro be burgla- 
riter, or burgulariter z which is vox artls , as murdravit, 
rapuit, which cannor be otherwiſe exprefſed. 

Reſolved, if the count had been ft fficienr, he be- 
irg convicted once,ſhovld not be apaine impeached 3 
buc here he was diſchirged vpon the inf fficie; t 
counr. By Wray, Chiefe Juſtice, if, upon accident, a 
man and all his family are out of the houſe, and one, 
in the mrerim, breakes the houſe , and commits felo- 
ny 3 *ris burglary, for the indictment is , domum manſt- 
onalern fregit ,and fo 'twas reſolved, 38 of the Qureere, 
where a man Faih two manfion houſes , and '!ervants 
'n b th, and in the night when che ſervants are ou” 
&c. the houſe is broker, 'tis burgla'y. 


Wetherell and Darlys Caſe 38. of the Queene. ſo. 40 


N an appeale of murder , the Defendant was found 
pvilry of homicide , and had his 'Clergy , afcer in- 
&\te1, and arraigned for m1c:her , pleaded rhis con- 
r&ins Reſolved, chat *cisz a good barre at comaon 
Law,and refirained by no Starvre 3 ite reifon ts , be- 
R 4 cau'e 
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cauſe the liſe of a man, ſhall not be brought twice in 
queſtion for the ſame offence. 


Youngs Caſe , 38. of the Queene, fol. 40. 


AN Indimen t that dedit unam plagam mortalem cir- 
citer pefus, is ſufficient, for *tis incertaine whether 
it be in the necke, arme, or belly ; and Indi&ments 
ought to be certain, and ſhew'in what part the wound 
35, and the profundity and Jatitude , that ir may ap- 
deare to the Court to be mortall, and one of the 
wounds incertainly alledged, makes the whole Indi&- 
ment inſufficient. *Twas ſaid , that the Indi&menr 
ought to have been, that if the party had not dyed of 
the firſt ſtroke, that he dyed of the other , and this is 
the common courle. | 
Upon a ſudden aftray, if the Conſtable or any of his 
aſbſtants in ſuppreſſing it,he killed,*tis murder in Law, 
though the murderer knew not the party killed , for 
' the Law adjudges it murder , and that he had walice, 
prepenſe, for that he oppoſed him againſt juſtice. So, 
in caſe of a Sherifte, or any of his Bay lifts or Officers in 
eXeccution of proceſſe; ſo, ofa Watchman. 


Walkers Caſe, 41. of the Queene, fol. 41. 


Eſolyed:that an Indidtment of myrder(upon which 
the party was outlawed ) that he ſtroke the dead 
7n ſmiſtra parte veatris circa umbelicum, was good , for ſi- 
miftra parte, was ſufficient , and the other ſuperfſucus, 


but in 7c4pgs beforegthere was no certainty before the 
Crrciter. 


Heydons Caſe, 28. of the Queene. fol.gqr. 
F xceptions tothe inditment, 1. Becauſe *rwas ta- 
ken, before B, Corona:s e 1. cm. pred', and doil 


nor 


Lib.4, *' Hepdens Caſe. 137 
Not ſay, de com”. pr2d. Reſolved, it ſhall be ſo taken by 
reaſonable intendment, and the Writ de coronatore e/t- 
gendo, is, quia A.B. nuper unus Coronator'. in Com.” 149 
diem clauſit, 8c. and ſo *tis taken in Willoughbyes caj2 19 
Phodon. 2. becauſe he doth nor ſay, that E.S. (ded) 
 fuit inpace Det oF domine .regin&': Reſolved, thar they 
are only words of forme. to amplifie the hainouſneſle 
of the offence, not of ſubſtance, and perchance he was 
not in peace. 3. Becauſe he doth nor ſay. felonice, nor 
ex malitia ſua pracogitata dedit,8ce Reſolved, that the 
word (et) couples the ſentences together, fo thar 
theſe words ( felonice oF ex militia, &c.) firſt ſpoken 
referres to all the ſabſequent words, &c. and tanc 
avidem makes ir cleare. 4. The profundity of the 
wound is notſhewne 3 Reſolved, ir cannot be here; 
for all the panne of the knee was cut off. 5. Tis ſaid, 
tempore felonie pred* of murdredi , where it ſhould be 
murdr7, Reſolved, the firſt words were ſufticient, and 
then murdredum being a word inſenfible is ſuperfſu- 
ous, and ſhall not hurt, 6. The wound was the fourth 
of Auguſt, the death the nineteenth of December, 
and the indifment is that T. M. &c, tempore felonie 
0 murdredi pred*. viz. 4. Auguſti felonice fuer”. preſen- 
tes, Kc. auxiliantes,&c. "Twas objeed, that rhe death 
hathrelarion to the ſtroke ; Reſolved , that indidt- 
ments have been often adjudged inſufficient , when 
the ſtroke is one ay, the deaih anotber , ard the Ju- 
ry conclude the death to be done the firſt day 3 Bur 
here it ought to have been that they were. preſentes 
(F auxiliantes, &:c. ad feloniam ff murd”. pred. and re- 
larions which is a i&tion, thall make no wan a felon. 
And Wray ſaid, that without queſtion , the yeare of 
bringing the appeale , ſhall be accounted from the 
acath, not from the ſiroke. 


©. | _ 
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Hurre againſt Ogle 32. and 33 of the Queene. fo.42. 


A Djudged, that the count ( that the defendant gave 

che ftroke the 29 of September art D. in the Coun» 
ty of N. and thather husband of the ſame ſtroke ad 
D &c.dyed, and fo the ſaid defendant inurdered him 
at D. aforeſaid) 'twas repngnant and inſufficient , for: 
as it cannot be ſaid, that he murdered him the firſt day 
as Heydons caſe is before) ſo neither at the place where 
the ttroke was, but where he dyed. 


Hudſon and Lees Caſe. 31. of the Queene, fo.4.3, 


JNan appeale, H. counted that the defendant , 8c. 

felonice maimed him in his left hand , the defendan 
pleaded, that before, &c. the plaintiffe recovered i 
Treſpalle for the ſame batrery and wounding 200./ 
and fatisfaftion acknowledged. Reſolved; thar th 
barre js good, for where the Plaintiffe is to recove 
damage onely (as in this caſe of appeale) he ſhall nc 
be twice ſatisfied for the ſame thing, Nemo debet bis pu 
niri pro uno deliffo. And here the wonr:ding in the fil 
ation includes the mayhem , & more, and the defer 
dant hath averred that the wounding in the firſt aQt: 
on, and the mayhem here is one. 


Syers Caſe, 32: of the Rucene, fo. 43+ 


R E'olved, if the principali be pardoned , or hath Þ 

Clergy, the acceffory cannot be arraigned, for ' 

a Maxime, Ubi fatum nullum, 1b fortia nulla , oy ibi nv 
eſt principa'ts, non poeeft eſſe acceſſorins, and nove can }' 
principail before jt he fo adjudged by law, viz. t 
judgement npon verdi, or confeſſion , or by Ou ” 
lawry 3 ard it ſuffices nor;that in :ruth., he be =—_ 
plus 


T7 


«ei: of the poyſon , and here he caunor be accetfory, 
| tour 


Lib.4. FibithesCaſe.. 139 


pall 3 and the acceptance of pardon, or prayer of 


Clergy, is an argument , but no judgement in Law, 


' thathe is guilty. Bur, if the principal, after atrain- 


der, be pardoned, or hath his Clergy, the acceffory 


ſhall be arraigned, for it appeares judicially that 
there was a Principall. | 


Bibithes Caſe. 39. of the Queene fo. 43. 


R Solved, that where the principall was found guil- 
ty of man flavghter, and nor guilty of murder, 


and had his Clergy, the acceffory ſhall be diſcharged, 


for til] judgement, it doth not appeare judicially, 
that there was a principall. So if the principall upon 
his arraigument, confclſes the felony, & before judge- 
menr obteines pardon, or hath Clergy. Refolved, that 
there cannot be an acccffor before the fat, in man- 
ſlaoghrer, for 'tis upon a ſuddaine aftray 3 . and if pre- 
meditared, 'tis murder. 


Vauxes caſe, 33. of the Queene. fo. 44. 


Efolved, that where a man was indi&ed for poy- 
 "ſoning another, perſwading him rhar the porion 
mixet with Cantharices wonld cavſe him to have ifſae 
by his wife, the indi&menr ( neſctens pred” potum cum 
vneno fore mixtum, ſed fidem adhivens prad'. perſuafion! 
die. WV. recipit , oF bibit ) was ſufficient, for 'ris 
nor exprefied that he received the poyſon , for (vene- 
num pred” ) wants, and rhe words after ( immeatate 
poſt receptionem wveneni pred.) are nor fufficient ro main - 
caine ay indifiment, which oughc to be certain, and 
not by 1wpl:carion. 

Reiolved, that Vaux,who perſwaded , was a princi- 
Jai muidc:cr, though he was nor preſent art the re- 


L40 Wrote and Wiegs Caſe, Lib.g. | 


for there is no principall ; and if any one had procu- 
red V. todoe it, ke had been acceffory before , which 
note, a ſpeciall caſe, where principall and accefſory 
both are abſent at the time of the felony. 

Reſolved, that (autor foits acquite here is no plea, 
for, he was diſcharged upon an arraignment upon this 
inſufficient indiFment,and the former acquitrall, or 
convidtion,ought to be lawfall, and the maxime is, That 
the life of a man ſhall not be iwice in jeopardy for one 
offence, bur here his wife was not in joopardy. So, if 
a man be conviced by verdi, or confeſſion, upon an 
inſofficieat inditment, and no judgement givenr , he 
may be apaine indicted. and arraigned , for the Law 
wants irs end; but, if upon ſuch inſufficient indi&- 
ment, the felon hath judgement quod ſuſpendatur per 
collum , and fo artainted ( which is the end of the 
Law ) he cannot be indifted apaine, &c. till this 
judgement be reverſed 3 and upon ſuch acquittall 
no conlſ; tracy lyes. 


Wrete and Wiggs Caſe,33 (934. of the Queen. fol.45. 


'F fe Defendant in an appeale of murder pleads that 

auter foits, by inquiſiction taken before the Coro- 
nor of the Q1eenes honſhold, and B. one of the Coro- 
nors of M. he was indited of Man-ſlaughter, which 
inquifirion was certified to N. at the Goale del:vzry, 
and the defendant upon this was arraigned , confeſſed 
the felony, and had his Clergy , and ir appeares the 
arraignment,&c.was after the purchaſe of the Wrir of 
appeal; and before the retourne. 

Reſolved, that auter foits convi& of man ſlaughter, 
and Clergy, is a good barre in an appeale of murder, 
as 'twas adjudged in Holcrofts caſe. In which it was 
likewiſe reſolved, that an inquifition taken before B. 
Coroner of the houſhold, $:c. and one of the Cono- 

nors 


PAR MC. te n—_ 
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nors of M. is well taken, and withiyi the Statute of ar- 
ticuli ſuper chartas;though the Srarpfe requires two per- 
ſons 3 for the intent of the AR was performed, and 
the miſchiefe recited avoyded, for though the Court ' 
removes, yet, he may proceed as Coronor of the 
County. 

Reſolved, alſo opon the Stature of 3, H. 7. ca”. I. 
that this'caſe was ont of the Statnte; for if the defcn- 
dant had his Clergy, the appeal lyes not, a feortior:, 
when he is convidted onely, and prayes his Clergy ; 
and the ac of the Court to be adviſed as to the at: 
lowance of Clergy, (fo the caſe was ) ſhall not preju- 
dice the Party in caſe of life : and *twas reſolved, 
thar attainr of mnrder in the at, extends to a perſon 
convicted by confeftion, or verdi& , as toa perſon'at- 
taint, for he which is attainted, is convied and-more. 
And Agnes Gainfords caſe adjudged, that where 3. H. 
7. is, That the wife, or heire of him ſo ſlaine ſhall have ap- © 
peale, that the heire of a woman, &c. ſhall have it a- 
gainſt him, . who was acquitted of the ſame murder. 
Sorefolved here, an mditment and conviction , or 
acquitrance of Man-flaughter, is a barre ro an indi&- 
ment of the ſame death, for all is the fame felouy, 
though the circumſtance alter ir. 

Reſolved, that ar common Law,the Corcncr of thc 
houſhold had an exempt juriſdiction within the 
Verge, aud the Coronor of the County could not 
medlte, as appeares by Articult ſuper Chartas ; and 
Swifts caſe adjudged where a Coronor of the County 
rook an inquſition within the Verge , *twas avoyded 


| by plea, the one cannot meddle within the power of 


the other. But Juſtices of the Kings Bench, of oyer 
and terminer, %c. may inquire, heare, and determine 
all murders, &c. within the Verge, for their anthority 
is generall, throuch all the County : ſorefolred in 
Holerofts caſe. 


Re- 


abs. þ Aba hats. eff 8 HL ROS Are 
"> ” ty AE F * Y > 


TE ea aa ares 
i . 4 oF 7 p> wp . "OPT OY 2; 
A 
[I 
& 7 


142 Waits Caſe. 


it doth nor appeate that D. ({ where the ſtroke and 
death was) was within the Verge,and though in truch, 
it were within, yer, it ought to be found by the oath 
of the indiRors , and canuot be ſopplyed by nude a- 
verrement, and ir ſhall not be void g& coram non ju- 
dice, as to the Coronor of the houſhold , and good be- 
fore the Coroner of the Country , for the Record is 
intire, and taken intirely before them, &c. And the 
defendant in his plea hath averred, that D. was within 


the Verge, ſo the Coronor of the County could nor . 


rake the indiftment onely. 

Reſolved, for that the inditment ( upon which he 
was convicted) was inſufficient, that he may be new- 
ly iadifted, 8&:c. for his life never was in jeopardy. 
Reſolved, that where the ſtroke was one day, the 
death another, the concluſion ought ro be that he 
was murdered the day of his death, otherwiſe ris 
nought, for 'twas not murder before : and 'iwas re- 


ſolved, that the fiding of the ftroke,, ; and the death, 
were not ſufficient of it ſelfe, withont conclufion ; 


and ſo T.W, muidered the faid R. W. Reſolved, that 
though the conviiou were pending the appeale , 
yet, it had been lawtull, and before that the de» 
fendant was Comnipeild to plead , ir had been a good 
barre. 


Waics Caſe 45. of the Queen. fo. 47. 


Eſolved , that where a woman brought ſeaven ſe- 

verall appcaics againlt ſeverall perſons, as princi- 
Pals, al} ought to abate, but rhe fuſt, for all the prin- 
Cipals and che acceiforie> before the murder . and at- 
ter, and before the Writ purchaſed, againſt whom the 
plaintiffe will bring aa apprale , ought to be named 
in the Wrir ; for al! make default » except one, yet, 
the 


Lib.4. 


Reſolved, that the inditment was ſufficient, for 
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HilP's caſe | I43' 
the plaintiffe oght ro count againſt all, therefore he 
ought to bring the appeale againft all. And the de- 
fendant ſhall not have damages by the Statute: of IW. . 
>. for it is Out of it, becauſe the Writ abated. And the 
Statute of Magna Charta ſayes(appellum) in the fingu- 
Jar number. 


Hill”. 5o. of the Queene, fo. 48. 
N indictment upon 8. H.6.was quaſhed , Quia fuit 


inquifitio capta ad ſeſſionem pacis in Com'. S. tent, die 
AMartis, (s die Mercury , though the ſeflions may en- 
dure two or three dayes,yer,the record ought to men - 
tion, that they were holden at a day certaine 3 as alſo 
for that the Stature was miſrecited in a point materi- 
all. Note, becauſe mif-recirall is fatall, the ſure way is, 
to-draw the indiftment with concluſion contra formam 
ftatutt, and with no recitall of the act. 


Ognels Caſe. 29. of the Queene. fo. 48. 


N Executor pofleſied of a grange, conſiſting of di- 

vers parcels , demiſes all rhe grange (except H.} 
to A. for 23. yeares, and Hf. ro F. for 23. yeares,and 
grants all che refidue cf his rerme in the intire grange 
to A. &F.B. the revertion or grantsa ient charge in 
fee, out of all his lands, &c. called.C- grange quondam 
in tenura B. ( the teſtator) and now in tenurs (5 0ccu- 
patione de A. The rent is arreare » the intice terme ex- 
pires, the reverfionor makes a Fecftement , the -gran- 
tee dyes » the Fec fee leaſes at will , rhe Executors di- 
ſiraine for arrearages. 0 

Reſolved, that at common Law, in ſome caſe debt 
lzes for arrearages of an annvity in- fee , though ir 
continues 3 as if a Parſon, or Prebend refigne,or dyts, 
becauſe the Parſon is chargeable z otherwiſe of a _ 
&- 
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ſervice, charge, or ſeck, when the Freehold conti- | : 


nues 3 andfor a rent there is a diverſity , when: a renc 
in fee is extind by the aG& of the parry, and when of | 
the Law, and when particular eſtates expire :' ſee the 
booke at large. But 'twas reſolved in the caſe ar barre, 
that the arrerages due in the life of the grantee; were 
loft at common Law. Reſolved, that H. was not char- 
ged with the rent, forthough it be parcell of rhe 
grange, and A, and F. have the reverſion of the terme, 
and fo it may be ſaid in their. renure, yet, for that A. 
then had nor H. in his occupation, 'ris nor charged. 

Reſolved, that the lefſee at will is chargeable by 

22. H.8, ca'-39.ſfor where things are due in right , and 
become remedilefſe by the a& of God, the Parliament 
which gives remedy for this, ſhall be favourably con- 
ſtrued, and extend to advance the remedy proportiv- 
nably to the defect of che Law, according to che n.jnd 
of che makers, and therefore the Feoffee of the Feoffee 
m infinitum ſhall be charged, for otherwiſe the Statute 
ſhall be in vaine,&c. 3, | 

Reſolved, ifthe grantee in fee, or for life of arent 

ſervice,or charge, (afier 'tis arreare) grants over , the ' 
renant attonrnes, the grantor dyes, his Executors are 
not within the Sratnte , for by che grant the arr era- 
ges are loſt, and were nor due to the teſtator tempore 
mort1s, as the Statute ſpeakes 3 and after the grant the 
teſtator could not diftcaine for the arrerages 3 and the 
a(t gives remedy onely , where the arrerages ,are due, 
and become remediletle by the act of God. 

Sharpe and Pooles caſe, 17. of the Queene 5, a rent was 
granredto a woman tor life, 'cis arreare, ſhe takes - 
husband, "tis arreare, the wife dyes, the husband 
brings debt apainft the heire being terrtenant , for all 
arrerages : Reſolved, thar for the arrerages before the: 
marriage he had no remedy at common Law , but for 
thearher he had debr. 

objeR» 
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Obje&ed, that the husband ſhall not haye the ar- 
rerages due before by this Statute 3 1. Becauſe ar 
common Law the Executors of the wife may have an 
ation for them, and the Statute gives remedy, when 
Executors cannot have an afion,and doth nor intend 
to toll the remedy from the common Law. 2. The 
\ branch ſays ( due in the wives life) fo the arrerages 
ought to incurre, when ſhe is his wife. Reſolved” to 
the contrary , for the Statute fays ( due and unpaid in 
the wives life ) and the common Law gives remedy 
for the arrerages of an eſtate for life incurred in the 
life of the wife, and therefore the Statute did not in- 
rend to extend to theſe arrerages , bur to the arrera- 
ges due before, for, Verba accipienda ſunt cum effeFu. 

Reſolved, that a Feme covert cannot make an Ex- 
ecutor without aſſent of her husband, and the admi- 
niſtration of her goods of right belong to rhe huſ- 
band. And the Starure in naming the woman ( wife ) 
inrends onely ro deſcribe and defigne the condition 
of the woman, not to imply that rhe arrerages oughe 
to incurre during coverture. 


| Rawlins Caſe. 29. (5 30. of the Queene. fo. $2. 


A Poffefſed of a houſe for thirty yeares ( except 
&* a Stable of which B. was poſſeſſed for rwo 
yeares ) granted all his intereſt to C. and demiſed the 
Stable to B.: for fix yeares by Indenture after the 
end of the two yeares ; C. redemiſes all to A. for 
rwenty one yeares, rendring twenty pounds per -an- 
num, and to pay a Fine of twenty five pounds, upon 
condition for to reenter for non payment of rhe rent, 
or Fine 3 before the day of payment, A.redemiſes the 
Stable to C. for ten yeares, the rent was behinde, the 
Fine was not paid, C. enters not into the Stable, nor 
B. atromnes: - | FER 
L Refot- 


146 Rawlins Caſe. 
Reſolved, thar where the verdi& was. entered three 
termes paſt, and in the Rol] the demiſe to B. for fix 
yeares was not enterd to be by Indenture> that the 
oll ſhall be mended , becauſe the note of the ſpeci- 
l verdit, which the Jury exhibited to the Court, 
remaining with the Secondary, purports that the Jo- 
ry found the demiſe prout z by which ir doth appeare 
to the Court, that the demiſe was ſhewne in evi- 
dence, and reference made by the note ta it ; and fo 
*rwas in Gomerſalls caſe. | 
Reſolved, though the condition is of two parts in 
the diſ-jugQive, for non-payment of rear, or of the 
fawme in grofle, yet, if A. had redemiſed any part of 
the houſe to C. ard C. enters, by which the rent is 
fulpended, that all the condition as well for the col- 
laterall ſywme, as for the rear is alſo ſuſpended, be- 
cauſe the condition is 16Etire,, and cannot be divided 
by the ad of the parties. Reſolved, that if A, had re- 
demifed any part to C. though C. never enters, the 
rent is ſuſpended, and though a ſtranger occupy it. 
Reſolved, that the leaſe by A. to B. for fix yeares, 
though he had nothing ar the cime, was good by con- 
cluſion by the Indengture, and when C. redemilſed all 
to A. then was the intereſt bound with this concluft- 
on, then when A. redemiſes ro C. the Stable, C. is 
alſo concluded, for all parties and privies in eftate or 
intereſt are bound by the Eftoppell 3 then the caſe 
1s no other, but that A. demiſes for ſix yeares the 
Stable to. B. and after demiſes to C. for rwenty yeares 
( which is a. good Leaſe in reverſion for fourteene 
veares ) this is no {i fpenſion of the rent , or conditi- 
ons for 'tis no grant of the reverſion , bur a forure in- 
rereft in reverſion, no terme, buc an intereſt of a 
rerme, as the pleading is, and notwithſtanding ſuch 
grant , the reverficn 1s in the grantor , withour at- 
urnement, and he ſhall have the rear vpon "oe brle 
Eailcs 
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leaſe, but if there be an atturnement, the reverfion 


| pafles » and ſuſpenfion will follow. And therefore 


cwas agreed, if a man leaſes for twenty one yeares 
—_— rent, and a reentry, the lefſee leaſes to the 
leflor for fix yeares, to commence two yeares after, 
the rent is arrezre , and by this he ſhall defeate the 
future intereſt veſted in him. 

Reſolved, that this Eſtoppell being found by ver- 
di, the Court ought to judge upon all che ſpeciall 
matter, according to Law, and becauſe they are 
ſworne ad veritatem dicendam, they did well ro finde 
the truth of the caſe, and leave ir to the Court ; by 
Wray chiefe Juſtice in Pledalls caſe the Jury was as- 
rainted, for not finding ſuch a leaſe by conclufion, 
intexding that they ( being ſworne ad veritatem di- 
cend'. ) were not bound to finde it 3 for the Court 
held that the intereſt of che land as to parties and 
privies was bound, and no conclufion ſhall be by ſuch 
Indenture, after the terme ended; by Wray. 

Reſolved , if lefſce for twenty yeares , leaſes for 
two yeares rendring rent , and grants all his rerme- 
and intereſt; if the leflec attournes, the reverſion paf- 
ſes, and if no attournement be, yet the intereſt in re- 
verfion paſſes, for the grant of a man ſhall not be ad- 
judged voyd, if, to any intent, it may take effet. 

Reſolved, if leflee for twenty yeares of a houſe, 
leafes part for two yeares, and after leafes to anorher 
all for ten yeares, rendring renr, fo that it invures as a 
Leaſe in reverſion for part, that the rent ſhall iffue 
out of all, and of the intereſt of che rerme, thongh ic 
be not any eſtate chat may be ſurtendred, and though 
it be conjoyned with land in poſſeſſion. 

Error was brought upon this judgement, and this 
error aſſigned; for that R. the plainriffe was an In- 
fant, and was admitted by his Gardian, and no Re- 

cord made of it, as 'tis nſed in Baxco, but onely _— 
| L 2 re 
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ted inthe G_—_ R, per A. B. gardianum ſuum ( ad 
Ite 


hoc per curiam ſpecialiter admiſſum ) queritur. Which was 
diſallowed by all the Juſtices, upon ſearch and view 
of many preſidents, which make a Law in this.Court, 
yer ſome preſidents were as in Banco. 

Note (C Reader _) according to the opinion of Wray 


*twas reſolved in Londons- caſe, that if a man takes a. 


leaſe by Indenture, of his own land, this is an Eſtop- 
pell but during the terme, and then both parrs of the 
Indenture belong to the leſſor. | 


Wardens and Commonalty of Sadlers caſe. 30. of the 
: Queene, fo.. 54. 


BY Meandamus *rwas found before B. Mayor of Lor- 
don, Efcheator of the Citie , and the Inquiſition 
was returned in Chancery, that T. C. held of the 
King, &c. and dyed ſevſed without heire , the War- 
dens, &c. ſhewed their right that R. M. was ſeiſed in 
fee, and deviſed -to them in fee, and that they were 
ſeiſed till by C. diſſeiſed , and ſhew the cuſtome of 
London , that a Citizen and Freeman may deviſe in 
Mortmaine, and averred that R. M. was, &c. Tempore 
mortis 3 and upon this, great queſtion was, whither 
a Menſtrans de droit lyes, or ought to, be by Pe- 
rition. See the Caſe at large for this Learning, Bere- 
block and Redes Cale was cited to he adjudg'd, if 
A. be bound in a Recognrzance, Statute, &c. and 
afrer a recovery in Debt is had againſt him , and he 
dyes , his Exccutors onght firſt to pay. the Debt 
upon the Recovery » though ir be puny to the Sta- 
rute, 8:c. for though both be Records, yet the judge- 
ment jn the Court upon judiciall and ordinary pro- 
ceeding is more notorious and conſpicuous, and of 
more high and eminent degree then a Statute, &c. 
aken ip private, by the conſent of Parties, 
: Forfe 
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Forſe and Hemblings Caſe, 37. Elix. in com. Banc. 
fo. 60. ; | 


Aﬀe Allen ſeiſed of cettaine Mefſuages in Fee 
maketh her will in Writing , and thereby de- 
miſeth that if James Amyad doth ſurvive her,thar then 
ſhe doth demiſe and bequeatherh the ſame meſſuage 
ro him and his Heires. And afrerwards the faid 
Alice did Intermarry with the ſaid James, and during 
her coverture , ſhe ſaid often the ſaid Fames fhonld 
never have the ſaid Mefſuage by her ſaid Will ; Alice 
dyed without iſſue, and James ſurvived, and the 
Queſtion was , whither the Will was countermanded 
by the ſaid Marriage, or not, and if not, whither by 
the words of revocation after the MarTtiage, was 2 . 
Countermand, and it was adjudged upon great de- . 
liberation , that the taking of a Husband, and the 
co:erture at the time of her death, was a counrer- 
mand of the Will. For the making of a Will is bur 
an inception thereof, and ir doth nor rake any efteR 
untill the death of the Deviſor. For , Omne teſta- 
mentum morte conſurmatum , & wvoluntas eft ambula- 
toria uſque extremum wvite exitum,” And it ſhould be 
againſt the nature of a Will, to be ſo abſolute, thar 
he that made the ſame, being of ſane memory , may 
not countermard the ſame. And therefore the ra- 
king of her Hnsband , being her owne proper a&, 
doth amount to a countermand in Law : Alfo 'twas 
faid, that afrer Marriage all the Will of the Wife in 
judgement of Law, is ſubje& to the will of her Huf- 
band, and a Feme Covert hath no Will, and there- 
fore the Countermand after Marriage was of no force, 


Luod futt conceſſurt per tot. Car, 
L 3 Harls 


15o Harlgkendens Caſe, Lib, 
Harlakendens Caſe, 31. El. in banco regis. fo. 62. 


"Tf Earle of Oxford leaſed to A. B. and C, ( ex- 
4 cept the Trees) for 21. yeares, C. afligned. to 
D. the Earle ſells the Trees to A. B. and D. they 
leaſed to E. and after ſell the Trees, the Vendee 
cuts them, the Leſſee brings Treſpaſſe. When a 
man maketh a Leaſe for life or yeares, the Leſſee 
hath but onely a ſpeciall intereſt or property in the 
Trees being Timber, as things annexed to rhe Land, 
but if the Lefſee or another ſevers them , the pro- 
peErty and intereſt of the Leſſee is determined and 
the Leffor may take them, as things which were par- 
Rk cell of his Inheritance. | 
frorwllz- wy It was allo reſolved that this clauſe ( withont 
TT AB 7 1 ympeachmens of waſt ) doth not give to the Tenant 
WP jr. for life, any greater intereſt in the Tree , then he 
14a v1 had. by the demiſe of the Land, but onely thar it will 
tor 64; ſerve, that he ſhall not be impeached in any afion 
fb ar of Waſt; or to recover damages or the place waſted. - 
Front 7%" * It was allo refolved that if an Houſe 
—— * Tbs adjude- fall by tempeſt or other aft of God, 


ed y the Leſſee for life or yeares hath a 
all thi, Fydges ſpeciall intereſt to rakF* Timber to 
.of Englgnd, in reedifie the ſame, if h& will. Burt 


wles if the Leſſee ſufter the Houſe to fall, 
I. or take jr downe, the Leffor may 

rake his Timber as parcell of his 
| Inheritance, and the intereſt of the 
Leſſee is determined, and he may have waſt, aud 
treble damages. 

Reſolved, that the Leſſee by the grant had an ab- 
ſolute property in the Trees, ſo that by the Leaſe of 
the Land, they did not paſſe, and he hath nor equali 

ownerſhip in both, and it ſhould be a oe 10 
| im 
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himif they ſhould be joyned to the Land, for then 
he could not cut, during the terme, without wafſt, 
and after he ſhall nor have them, and the Leflor ſhall 
not have them againſt his own a&t. And here A. 
B. and D. were Tenants m common of the Land, and 
zoyntenants of rhe Trees, and fo their intereſt of ſe- 
verall qualities, and therefore cannot be a union be- 
twixt them , but upon a feoffement , if the Feoftor 
accept the Trees, they are in property divided, 
though, In fa#e, they remaine annexed to the Land, 


' for it isnot felony to cut them, &c. and if the Feof- 


for grants them to the Feoitee, they are reunited in 


| Property, as well as De fatto, and the Heire fhall have 
them, not the Executors, for the feoffee hath an ab- 


ſolute ownerſhip in both , and it is more benefit to 
him that they are reunited. | 

It was reſolved, That if Tymber Trees be blowne 
downe with the winde, the Leſſor ſhall have them, 


« for they are parcell of his inheritance, and not the 


Tenants for life, or yeares, but if they be Dotards 
without any Tymber in them , the Tenant ſhall have 


them. 


It was adjudged, that waſt may be committed in 
glaſſe in the Windowes, for it 1s parcell of the houſe, 
and diſcends as parcell of the inheritance to rhe 
Heire, and the Execurors ſhall not have them, al- 
though the Leſſee put the glaſſe in the Windowes 
at his own coſt, and if he take them away , he ſhall 
be puniſhed in waſt. And 42. £liz. in Com. Banco. 
It was reſolved that Wainſcote, whither it be annex- 
ed to the houſe by the Leffor, or the Leſſee, is parcell 


of the Houſe, and there is no difference in Law, whi- 


ther it be fixed with great Nailes or little Nailes, or 
Screws or Irons pnt through the Walls , for if it be 
fixed by any _— or meanes to the Houſe or Poſts, 
or Walls thereot, the ms may not remoye it, _ 
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hes pymſhable in an aRion of waſt, For it is par- 
cell of the houſe, and by Leaſe or grant of the houſe 
Jn the fame Mannor ( as Sealing or Plaiſtering ) ir 
ſhall paſſe as parcel! thereof. 


Fulwoods Caſe, 35. of the Queene. fo. 64. 


C Acknowledged a recognizance of 250.1i tothe 
* Chimberlaine of London , and his Succeffors, 
#fter acknowledges a Statute of 200. 5. before the 
Recorder of London, and Major of the Staple to A, 
after A. ſues Execution by Liberate, burit doth nor 
appeare thar jr was ever returned , after the Succel- 
fours of the Chamberlaine, ſue Execution, by pre- 
cept to the Serjeant of the Maſe in natyre of an Ele- 
«git, and hatha moyty, C. dyes, his Wife recovers 
Dower , and had this houſe afligned for her third 
pt, ſhe dyes, the Chamberlaine afſignes ro Fulwood, 
after A. aflignes alſo to F. after the Heire of C. de- 
miſes to B. &c. 

Reſalyed, that the Succeſſors of the Chamberlaine 
ſhall have this recognizance, though a body ſole ; 
for that the Corporation was by cuſtome to diverfe 
purpoſes, for Orphanage, for the recognizance was 
acknowledged for Orphanage money, and the ſame 
cuſtome inables the | ry ai to take ſuch an Oblj- | 
gation, &c. otherwiſe of a Biſhop, Parſcn, &c. and 
that the Execution by the Serjeant of the Maſe, was ' 
good, notwithſtanding the Statute of W. 2. ca. 18. 
which faith; Sc". liberet ei medietatem, &c. By rea- 
ſonableexrent, to wit, by inquiſition of honeſt men, 
and the Sherifte js ſworne, and the Serjeant is nor 
__ to take the Jury, &c. For the Statute ex- 
tends to every other inimediate officer, to any Court 


of the King of record, &c. Reſolved , that execu- 
fion of the 


legit was good enough, without ſuing a 
: | Scire 


F 
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Scire facias againſt A. being in by matter of Record ; 
but *rwas faid, if the Sherifte had returned the for- 
mer execution, he ought to have a Scare facias 3 by 
the Court, if the Sheritte makes execution, 'tis good. 

Reſolved, thar the Verdi was good, which-: finds, 
that C. acknowledged a recognizance. before the 
Major, though not ſaid ſecundum formam Statut, nor, 
per ſcriprum ſuum obligatorium, for being the troyer of 
lay People, it ſhall be intended according to the Sta- 
rute. Reſolved, that the Conuſee cannot have aide of 
the Statute of 32, H. 8. ca*. 5. for which, ſee the 
Booke at large- DOE 

Reſolved, thar if a man be bonnd in rwo Statutes, 
and the latter Statute be firſt extended, and dehve- 
red in execution for a longer time, anda greater ſum 
then the firſt was, yet when the firſt Statute is ſatiſ- 
fied, and his intereſt lawfully derermined, the ſe- 
cond Conuſee ſhall have the Land agajne, by force 
of the firſt extent. It was reſolved Per. tot. Cur. that 
the executon. of a Liberate is good, although the 
Writ be not returned, and ſo of a Capias ad ſatisfacten- 
. dum, and an Fabere fac*. ſeiſinam, and other Writs 
of Execution. And that the Conuſee ſhall hold the 
Land , not onely unti'l he be ſatisfied for damages 
for detaining of the Debt, and coſts of Suite, but 
alſo for his reaſonable Labours and expences, looke 
the words of the Execution 3 and being in by mat- 
ter of record, the Conuſor muſt bring his Sctr. fac. 
bur in Caſe of an Elezit, the Connſor after fatisfaRti- 
on may enter , for titere is no coſts and damages, but 
the meere Dchtr. 


Hyndes Caſe, in com. Bancd. 33. Eliz. fo. 70. 
\ \/ Ilſiam Hawe ſeiſed of certaine Lands by deed, 


indented demiled "the ſame ro Robert han? 
rard 
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14rd for 16. yeares , wha aftigned over to Elizabeth 
Fynd. Wilkam Hawe afterwards by bargaine and fale 
In confideration of money due, fould the reverſion 
to one Libb, and before the ſame was inrolled, the 
faid Wiltiam Hawe, levyed a fine to Libb, and his 
Heires, &c. and after the levying of the fine the 
faid Indenture of bargaine and fale was inrolled with- 
in fix Moneths, according to the forme of the Sta- 
tate, and Elizabeth Hynd the Tenant, did not atturne. 
The queſtion was , Whither the Conuſee of the. fine 
afrer the faid Indenture inrolled , ſhall be in by 
the fine, and by the bargaine and ſale ? for if he ſhall 
be adjudged to be in by the fine, no aQion of waſt 
lyeth, for default of atturnement, and if he ſhall be 
in by the Indenture inrolled, then there needeth no 
attrurnment, And it was reſolved, Per tot. Cur. that 
when Hawe by deed indented, did bargaine and ſell 
the reverſion to Libb, and his Heires, and before the 
inrollment levyed a fine to Libb, and his Heires, and 
afcer the Deed is inxolled, ( within fix moneths) that 
the Conuſee ſhall be in by the Fire, and not by the 
Deed inrolled, for the Fee ſimple pafleth by the fine 
to the Connſee and his heires, and after the inroll- 
ment of the Deed may not diveſt and turne the e- 
/ ſtate our of himſclfe, which was abſolntely eſtabliſh- 
ed in him by the fine, for when the common Law 
and the Statnte Law concnrre, the common Law 
ſhall be preferred. And it is true, that the inroll- 
ment ſhall have relation to the delivery of the Deed. 
But that is onely to avoyd eſtates, or charges made 
of the ſame thing by the bargainor, to ſtrangers after 
the delivery of the Deed, and before the inrollment, 
bur nor to diveſt any eſtate lawfully ſerled in the in- 
rerim, in the bargainee. 
The Records are ſo high and ſacred that they im- 
port in themſelyes inviolable yerity , which if any 
Man; 
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man dare to gainſay, the Law doth artribvre fo grea® 
honor,to them,that they ſhall be rryed only by them- 
ſelves, and not by the Countrey , and if averrement 
againſt a Record ſhould be permitted, then the ef- 
fe& and validity of the Record ſhould be tryed by the 
Countrey, which is againſt the rule of the Law ; Nul- 
lam iniquum eft in jure preſumendurn. Yet , reſolved 
in this Caſe, that the Leſlee ſhall be admitted to a- 
verre that the Deed was inrolled, afrer the Fine, and 
not before , becauſe it ſtands with the Record, and 
doth not impugne any thing within the Record, and 
great inconvenience would follow , if ſach averre- 
ment ſhould not be admirted. 


Boroughes Caſe, 38. Elix. In Banco Regis. fo. 92. 


R Eſolved, that the rent reſerved upon a demiſe 

ought to be demanded , if the Leſſee will take 
advantage of a condition for non payment of the 
ſame, -and the demand ro be made ar rhe place limit- 
red for the payment of the rent , although there be 
no words of demand in the demiſe, and althongh it 
be out of the Land demiſed, but in the Kings Caſe 
it is otherwiſe. Prerogativa Regis, for there the rent 
upon a reentry reſerved ought to be tendered 3 and 
in ſuch Caſe, the Pattenree of the King, ſhall demand 
the rent upon the Land. 

Reſolved ,, if the Queene leaſes rendering rent, 
withuut limitting any place, or ro whoſe hands, the 
Leflee may pay it at the Exchequer, or to the Bay- 
liffes or Receivers of the Qneene, and when ſhee fo 
appoints ir by expreſſe words, *tis no more then the 
Law appointed , and thongh the words be ( Ad re- 
ceptum ſcacc”. qpud Weſtm. ) ir needs not that the re- 
ceite be holden at Weſtminſter , the Law would have. 
implied that, And when a common perſon ap- 


points, 
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points no place, the Law appoints the payment up- 
on the Land. x 


Palmers Caſe, 39. Eliz. in Banco regis. fo. 74. 


"THe Sheriff by vertne of a Fier. Fact. may fell a 
Leaſe of the Defendant, and in his Writing the 
true commencement and terme of the Leaſe muſt 
be expreſſed , or elle, if he ſelleth all the intereſt 
that the defendant hath in the Lands, he needeth 
not to make any mention in the returne, but gene- 
rally uod freri fecit de bonis (x catallis, (4c. But an 
inquiſizion found that the Debtor of the King was 
polleſſed. Pro termino quorindam annorum, &c. *twas 
void, for a terme cannot be extended without ſhew- 
ing the certainty of the commencement, for after 
the Debt ſatizfed, he is to have the remainder. 
Reſolved, for that the caſe at Barre was an exe- 
cution by Elegit » which ought to be made by in- 
quifition 3 the ſale here was voyd , for the terme 
was miſtaken in the inquiſition, and ſo miſtaken was 
appriſed by the inquifition, and the Sherifte cannot 
ſell any terme, bur that onely which was apprifed by 
che Jurors. 


Hollands Caſe, 39. of the Queene, fo. 75. 


Eſolved , that before 2r. H. 8. a". 13. if he 

which had'a benefice with cure, accept another 
with cure, the firſt is voyd, but this was no avoyd- 
ance by the common Law, but by conſtitution of 
the Pope, of which the Patron might rake notice if 
he would, and preſent, withovr deprivation, bur be- 
cauſe the avoydance accrued by the Ecclefiaſticall 
Law, no Lapſe incurred without notices as vpon a 
deprivation, or reſignation 3 ſo, that the Church = 

_ voy 
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voyd for the benefir of #he Patrou , not for his dif- 
advantage 3 But nowgif the firſt benefice be of the. 
value of 8. /.per ang the Patron art his perill oughs 
ro preſent; for to ati avoydance by Parliament, every 
one is party , but ifnor of 8. *ris voyd by the Ec- 
cleſiaſticall Law, of which he needs nor take notice. 
Reſolyed, that 21. Z. 8. is ſuch a generall AR, of 
which the Judges 'Ex officio ( though ir be not plead- 
ed ) ought to rake notice. See the Booke at large 
| _ this L_ what a ſhall be ſaid a generall 


at ? Of which the Judges are bound to take notice, 
what not ? 


o Caſe of Corporations, 40. and 41. of the Queene. 
d. 77. 


Eſolved, that where diverſe Cities, &c. are in- 

EX corporated by the name of Mayor and cominu- 
nalty, Mayor and Burgeſſes, &c. and in the Char- 
ters *tis preſcribed that the Mayors, Baylifts, &c. 
ſhould be choſen by commanalty and Burgeſles, &c. 
which is as much as to fay , as by all the Burgeſles, or 
all rhe communalty 3 that yer the ancient and uſualt 
Election, by a certaine fele&ed number of the prin- 
cipall, of the communalty , &c. ( Commonly call'd 
the Common Councell ) and not by all of the com- 
munalty, or ſo many of them as will come to the E- 
leRion, was good in Law, and warranted by their 
Charter 3 for, in every Charter they have power 
given to thern, to make Lawes, Ordinances, and 
conſtitutions, for the better government and ordering 
of their Cities and Borovghes : by force of which, 
- and to avoyd popular confuſion , they, by their 
common aſſent have jnſtitured, &c. that the ele&i- 
on ſhall be by ſuch a ſele& number. And though 
this Ordinance cannot be now ſhewne, yer, it _ 
2c 
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be preſumed that ſuch ordinance and conſtitution & 
was made ar firſt. 


Dighyes Caſe, 41. Eliz. fo. 58. 


TE was adjudged, that when a man hath a bene- 
fice with cure, above 8.7. and afterwards raketh a- 
nother with cure, and is preſented and inſtituted, 
and before induQion procure the Letters of diſpen- 
fation, that this diſpenſation cometh roo late, for 
by the inſticurion , Eccleſia plena fy conſulta exiftit, 
againſt all perſons bur the King, for every refory 
conſiſteth upon ſpiricuallty and temporallty. And 
as to the ſpiritualty, Viz. Cura animarum , he is com- 
pleat Parſon by the on, for when the Biſhop 
vpon examination had, admitrerh him able 3 then he 
doth inſtitute him , and faith, Inſtijuo te ad tdle bene- 
ficmum oF habere curam animarum, of ſuch a Pariſh, CF ac- 
cide curam tuam,toc, Vide 33.H.6.13. But touching the ' 
remporallties, as the Glebe Lands , &c. he hath no 
freehold in them , unuill induRion, for by the gene- 
rall Councell of Lateran. Anno Dom. 1 2 x 5. it ap- 
ow that by the acceptance of two benefices the 

ſt is voyd: Aperto jure, for upon this Counce!l are 
"our Bogkes in this caſe founded. And *twas reſol- 
ved, that this was an acceprance of a benefice. Cum 
cara » within the Statute of 2T. H.8, Infſticution is - 
an acceptance by ovr Law 3 and *rwas lately adjud- 
ged that if before induftion, the Clerke be induged 
ro another, the firſt is voyd by 21. H. 8, which ſaith, 
C eccept and take another .) and for that now the a- 
yoydance is declared by 21. H.$. he js bound to rake 
notice, but till afrer indudtion, &c. 
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Nokgs Caſe. 41. Eliz. fo. 80. 


Lib.4- 


A Man maketh a Leaſe by theſe words ( is 2. 

Demiſe , &c. Grant, &c. and Covenants that 
the Leſſee ſhall injoy without eviRion , by the Leſ- 
for, or any claiming under him, and was baund to 
performe all Covenants, &c. the Leſſee aſlignes his 
rerme, a ſtranger efiters upon rhe Aſſignee, and re- 
covers in an E;. firme, after ouſter , the firſt Leſſee 
brings Debt. This is a covenant in Law , and the aſ- 
fignee ſhall have a writ of covenant, 9. Elx. 257. 
Dyer. And if a man be bound by obligation to per- 
forme all covenants, grants, &c. This doth extend 
as mu ro covenagts in Law, as to Covenants in 
Fact. 

Reſolved, though the recovery were by verdida, 
yet he ought to ſhew that the Plaintifte in this re-= 
covery had an elder Title, for otherwiſe the Cove- 
nant in Law is not broken. It was. holden that an 
expreſfſe Covenant doth qualifie the generalitie of 
the Covenant in Law, and reſtrainerh that by the 
mutuall conſent of both parties but a warranty in 
Law, and an expreſle warranty, the party may chooſe 
whither he will have , for this word Dedz importer 
a warranty. 


Sir Andrew Conbets Caſe, 41. and 42. of the Queen. 
fo. 81. 


A, Deviſes Land to B. &c. to have, &c. till 800. |. 
ſhall be paid by rhem of- che profirs to marry 

his Daughrers, and dyes, the Heire conceales the 
Will, takes all the profirs,and dyes, the Will is found 
by office, the Devilee enters, and hath levyed 640. /. 
and imploys ic accordingly 3 whither the inotkes ri 
EF 
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ken by the Heire ſhall be parcell ofthe 800. 4 was 
the Queſtion, 

Reſolved , that the words ( ſhall be leavyed ) 

ſhall be conſtrued ( ſhall or might be leavyed ) and 
fo *twas holden ofa Leaſe or limitation of a uſe, o- 
therwiſe, he which is to leavy the Summe, by defer- 
ring to doe it, may exclude the reverſioner for ever: 
ſee the Booke ar Tſarge. Refolved, when the heire or 
reverfioner, &c. enters, and expnlſes him, to whom 
the Land js litmitted, he hath eleRion to recover the 
Meine profits, in an aQion, or reentry , and retainer, 
rill he leavyes the intire Summe, and the other ſhall 
not have advantage of his own wrong, and if a ſtran- 
ger had entered, and occupied , the Deviſee ought 
to have taken norice at his perill, for Vigtlantibus oy 
non, (9c. and none is bound to give notice, but here 
the Heire himſelfe concealed the Will, and the De- 
viſee had no temedy, for the Meſne profirs after 
the death of the licire. Reſolved, that a Gardian 
ſhall nor ouſte Tenant for life , nor yearcs of the 
Tenement. 
Reſolved, that admitting the Gardian ſhall ovufte - 
Tenant for yeares, yet he ſhall not hold over, becauſe 
his terme is certaine in the commencement, conti- 
nuance, and end +; otherwiſe of Tenant by Elegit, 
Srature, &c. they ſhall hold over, becauſe the terme 
15 uncertaine, 


Southcots Caſe, 4.3. Eliz. in banco regis. fo. ©3. 


Jf A. doe deliver go0ds to B. for to keepe, the 
goods be purloyned away, yet B. ſhall be charged 
Ina Writ of dcringe. For, to keepe, and ro keepe 
fafely is all'orc, bur if B doe rake them to keepe as 
is own goods, he ſhill not be charged with them» 
And if A. doe pledge or . Guage goods* unto mo 
no this 
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this Cafe B. ſhall not anſwer for them, if they be pur- 
loyned, for he had ſome property in them » and nor 
a cuſtody onely, bur a ferryman a common Inkeeper, 
or a Carrier, which taketh hire, they ought to keepe 
the goods ſafely, and they ſhall nor be diſcharged , if 
they be ſtolne or purloyned. But a Factor or a Ser- 
vant (although they have wages) doing his*indeayour, 
ſhall not be-charged. 


\ 


Luttrels Caſe, 43. Elix.banco regis, fo. 86. 


Fa man have eſtovers, either by grant or preſcrip- 
tion to his houſe , although he alter the Roomes , 
and Chambers in his houſe, it ſeemeth that the al- 
teration of the qualities, ſoas it be nor of the houſe 
it felſe , and without making new Chimneys, by which 
no prejudice accrewes to the owners of the Woodes 
is not any deſtruRion of the preſcription, and though 
he make new Chimneys, or make a new addition to 
hs old houfe, he thall not looſe the preſcription 
thereby, bur he may imploy or ſpend any of his new 
eſtovers in the Chimneys,or in that parr newly added. 
It was allo reſolved, thar if a Honſe or Milne do fall, 
or be taken downe by the at of the owner ,, or by 
wrong of another , yet for that the perdurable par: 
which includes all, doth remaine , which 15 the Land, 
wherenpon the Fabrick is built, he may reedifiefhe 
tame againe without any loſſe of his appencant or ap- 
Prtenant, but jr onghc to be upon rhe ſame place 
which was the foundation of rhe old honſe, for as it 
id ſupport, and in judgement of Law included the 
ancient houſe when jt was ſtanding, is 17 unports ara 
includes the new houſe, ſo as it 15172 2 niAnrer a con» 
Unnance of che ancient houtle. | 
Divers Tenants do hold of 119rher, a3 of his, 
| WH Many 
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Mannor by ſealty and ſuite to the Lords Milne, the | 
Lord doth alienhis Milne with the ſyte of his Te- 
nants, and after, the vendor dyeth, and his Sanhe 
entereth and buildeth a new Milne upon the other 
Parts of his demeane', he ſhall- have the ſuite to his 
owne Milne, which the Vendee had before , for the 
foite belongeth to him that hath the Mannar , for 
no man may have ſuite to his mijlne}, by reaſon 'of a 
Tenure, If it be nor of Corne growing upon the 
Lands, within the Seigniory or Mannor, and the Lord 
may ere&a new Milne within any part of the Man- 
nor , and the Tenure is due co the ſame, and not to- 
any particular Milne. | 


Druries Daſe, 43. Eliz. Error in Banco Regis, fo.89. 


Counteſſe being a Widdow retaineth three 
'* Chaplains, hewho is laſt retained, is not. capa- 
ble of a diſpenſation, for the Statute of 21. H. 8X. 13. 
1s executed by reteining of two, and the reteining of 
the third, ſhall nor develt the capacity » which was in 
the firſt two, bur if the reteiner had beene at one 
time, he who is firſt promoted, ſhall be firſt preferred, 
becauſe in Aiqua!l jure, &c. 2. Reſolved ,; if the 
two firſt die, the third is not capable of a difpenfation 
without a new reteiner, becauſe he was reteined at the 
common Law, and not according to -the Starute , 
Luod ab initio #a2t valet, fye. AS if the Sonne and Heine 
of a Baron reteinech a Chaplajne and giveth him Let- 
ters pnider his Scale, and $fter che Father dyeth, 
And it was ſaid, that the ſaid a& fhall he taken irit- 
ly ; as if a Baron be made Gardian of the five parts , 
he ſhall ;eteine no more Chaplains then before , and 
if a Baron reteine two Chaplaines who are promoted, 
he cannot diſcharge them, and reteine ethers, during 
thct; lives, 


& 
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Slades Caſe, 44. Eliz. fo.g 2 


T (was reſolved that every contract executory im- 

ports in ir ſelfe an afſumfit. For when one doth 
agree to pay money, or to deliver any thing, by tha 
he doth aſſume, and promiſe to pay or to deliver the 
things, and therefore when he ſeclleth any goods ta 
another, and agreeth to deliver them at a day to 
come, and the other in conſideration thereof agre- 
eth to pay ſo much money, at ſuch a day 3 in this cafe 
both parties may have an Aﬀion of Debt, or Attion 
upon the caſe , upon the afſumſic, for che mutuall 
exXecutory agreement of both parties, import in them- 
ſelves as well a reciprocal! adion upon the Caſe, as 
an Aﬀion of debr and a recovery or barre in an Adis 
on of debt, is a good Bar in an Aion upon the Caſe, 
brought opon the ſame contra, and ſo likewife in 
an Aion upon the caſe, a recovery, or Barre 
in the ſame, is a good plea in an aCtion of Debr, upon 
the ſame contra. | 

The Defendant in an aQion of the caſe upon the 
aſſumpſic may not wage his Law, as ne may doe in 
an aQtion of debt. 

Ifa Summe of money be promiſed in Marriage to 
he paid at ſeverall dayes , an a&tion upon the afſumftc 
lyeth for non payment of the firſt, although no 
Action of Debt lyerh, untill all the dayes be paſt, 1ul- 
titudo errantium non pariFerrori patrocinium , and if rhe 
Debtor of the King ſustFby us minus,in the Exche- 
quor, the Defendant ſhall nor have his Laiy for che bes 
nefit of the King. 


M 2. Adams 
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Adams and Lamberts Caſe.” 44: andl 45. Eliz. in barks 
Reeis, in Ejettione firms. fo, 104. 


Pon conſideration of the Sjatute cf x. E. 6, cap. 
I4. it waz reſolved. wo Bas 

1. That if one demiſe toi any of his kindred. ts 
ſuperſficious uſes”, although he limit them to pay cer- 

raine Sums of money to rhe ſaid uſes, yet theſe Lands 
are given to the King, for it ſhall not be intended to 
be upon other conſideration , but that which they ar 
that time conceived to be the ſervice of God, which is 
the moſt worthy confideration, and the reaſon _where- 
fore the demiſe was made to his friends was , becauſe 
he impoſed more truſt in them then others , therefore 
the perfons ſhall not be regarded. 

2. & demiſe of an eſtate for life or in raile is within 
the Statute by equity, alchough chat the Statute ſaith, 
To have continuance for ever,for the intent oi the Statute 

. wasto tolle ſuch uſes, and regarderh not che time of 
their.continuance. 

2. Aneſtatetaile may continue for ever, and fo 
was the intent of the deviſor in this caſe, Hat the uſes 
ſhould continue for ever, for he limits his heire ro doe 
tr. 3. Withour this conſtruction the, Statute ſhould 
be defrauded. | 

3, Fhe Statute giverh to the King, Lands given for 
_ the finding of a Prieſt, and giving of Lands upon con- 
dition to find a Priett is within the Statute, for this is 
more compulſory then the other. 

.4. Alt the Land 5 given to the King , but not 
by the firft Branch, for that extends onely to law- 
Fall Chanteries, or thoſe who have countenance of 
Jawfull commencement, but not toſuch-who are with- 
out any cc lor of lawfelt commencement 7 as if they 

were 
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were founded by licenſe of the 'Pope , this Chantry is 
without colour of Jawfoll comencement or foundati- 
on : alſo if Lands be given to the finding of a chan- 
tery- withour Corporation, - this is out of the ſaid 
Branch. Neither by the ſecond Branch, for that 
giveth the Lands belonging ro ſuch Colledges to the 
King, without which , he ſhall onely have the Scites ; 
but by che third Branch ; for this extends ro finding of 
a Prieſt withour Corporation. Bur '"rwas objeed, 
that the Land was net given to the finding'of a Prieſt, 
for he had but a penfion our of jr,- and the Sratute is, © 
that the King ſhall have in as large 3 &c. as' the Prieſt 
hadit. 2. Here is a good uſelimitted , fix pence by 
the Weeke to fix poore men, and although itbe 
Ad orandum, 8c. this is not within , for ir is our of the 
Srarnre, except that Oriſons be to be performed in 
Fublique. For anſwere to theſe: theſe differences 
vere taken. I. If one give 20.77. per annum, for the 
finding of a Prieſt, and limit to the Prieſt 10. [;, per 
annum all is given to the King, for the refidue ſhall 
be intended for the finding of neceffaries : otherwiſe 
it is, if a condition be annexed to the pifr, to give 
10. i. per annum to a Prieſt, there the King ſha}l have 
bur 10.77. 

2. Land of 20./. per annum is given to find a Prieſt 
vi 1o./ thereof, and that the orher tenne pound 
ſhall be to the Poore, the King ſhall have but renne 
pound, bar if it be for finding of a Prieſt, and maine- 
rainance of Poore men , without limitting how much 
the Prieſt ſhall have. the King fhall have the Land for 
otherwiſe he ſhall have nothing. 3. If Land of 20. þ. 
15 given for finding Sallary for a Prieft with 10. /. of 
It, andalſo a good uſe is limited, there the King 
fhall have bet ten pound, although the other neceſ- 
ſariesare to be found for the Prieſt , becauſe a good 
We in certaine ſhajl be preferred before a ſuperſtiti- 
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ous incertaine uſe 3 bur if nothing in certaine be li- 
' mitted to the Prieſt , the King ſhall have the Land. 
4. If Land begiven to findea Prieſt the King ſhall 
have ir, bur if a Prieſt have but a ſtipend , rhe King - 
ſhall have bur the ſtipend. 5. When a certaine ſumme 
is limirted to a Prieſt, and other good uſes are alſo 1i- 
mited, which depend upon the fſuperſticious uſe, all 
is given to the King. 6. If all the uſes be ſuperſtici- 
ous, of whar certainty ſoever rhey-are, the Land is gi- 
ven to the King, ocrherwile it is, if there be any good 
uſe, and as ro that which was obje&ed, that the King 
thallhave no more then the Prieſt, It was anſwered, 
that that extends to rhe _1.2.and 4.Branches, andnct 
to the third, for otherwiſe the King ſhould never have 
the land ir ſelfe, for this was never uſed to be limited 
co the Prieſt himſelf. 

And although that theſe Oriſons are to be made out 
of any Church, yerit is within the Statute, for- the 
words Church or Chappel|, extend ro Lamps and 
Lights, and not to Prayers. 2. The Statute ſpeakes 
of an anniverſary, 8c. or other like thing, and this is 
a like thing, bur in the caſe at Barrezif he had ſaid that 
his Friends ſhould have the refidue of the profits of 
the Land,this had ſaved the Land. 


Aﬀtons Caſe, 45. Eliz. com banco in a 
, Quare impedit. fol. 117. 


A Noble Woman retcineth a Chaplaine who put- 

chaſeth a diſpenſation, ſhe raketha Husband , the 
Chaplaine 15 promoted ro another benefice then that 
which -he had before the rereiner, his firſt benefice is 
not voyd. 

It was Objedtcd that the Statute ſpeakes of du- 
ches, &c. being Widdowes or Married under thede- 
gree of a Ba.ON» and for that > when ſhe _ a- 
by ove 
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Dove the degree ſhe.is out of the Statute, aud *cis nor 
afficient rhar ſhe is: within the Statuce”, at cthe' time 
of the rereiner, butſhe oughr to beſo alſo at the rimie 
of the promotion.” * | | | 

It was anfwered , thar all which the Stituce re- 

vires at the time” of thereteiner, is, thatfhe be a 

ble Wornan's Married under the depree of a Ba- 
ton, or a Widdow, and to be Noble at the rime of 
the promotion ; ' therefore a Noble Woman Married 
above that depree. cannor reteine ; or if ar the time 
of the promotion fhe be nor noble, as jf her Earle be 
attainted, and although the Baron and Feme have 
bur'one body; yet they have rwoſools, wherefore it 
is not inconyenitent that they ſhoald have ſeveral 
Chaplaines , and the reaſon for which rhe ſaid provi- 
ſion was made for a Noble Woman who marrieth an 
ignoble Husband was not to exclude thoſe who mar- 
ried Nobles, bur becauſe ſuch Femes are in Law: ig- 
noble (except they be Noble by deſcent) and with- 
our ſuch proviſion ſhall be out of rhe Statute : Baron 
retetneth a Chaplame and dyeth\, the Chaphine 
may retaine both 'the benefices , but he ſhal) be 
puniſhed for non reſidency , withont ſning a non- 
obſtanre. 


Dumpors Caſe, 45. Eliz, Banco regis in Treſ- 
pas, fo. 119. 


Man maketh a Leaſe, provided that the Leſfee 

or his aflignes ſhe1l not alien the premiſes with» 

our ſpeciall licenſe of the Leffor,&c. The Leſſor gi- 

veth licenſe to the Lefſee to alien rhe ſame, or any 

part thereof, &c. In this caſe the leflee may alien 

and his aflignes, Ad infintum without any more li- 
ceaſe, and the proviſo is determined. 


M 4 The 


168 Buſtards Caſe. Lib.4, 

The Lord Stafford made a Leaſe to three perſons, 
ppon cendition rhat they , nor any of them ſhoyld 
alien, without the conſent of the Leffor, and after 
one of them did alien with his conſent, and after 
the other two did alien without licenſe, and it was 
adjudged 28. Eliz. that in this caſe, the condition 
being determined, asto one perſon, by the licenſe 
of the Leffor, it was determined in all, for when the 
Leſſee alieneth any part of the refidue , the Leffor may 
not enrer into any part aliened with licenſe, and there- 
fore the condition being determined.in part, is deter- 
mined in all , for the condition being entire, may not 
be apportioned, and 16- Eliz. Dyer. 334. fuit deny per 
Pophm Chiefe Juſtice. Vide lit. 80.b. G& 4.0 5. Ph. 
and M. Dyer. 152. 


Buſtards Caſe, 1 Fac fol. 121. 


JN every lawfull cms of Landf, this word Ex- 

cambium imports in it ſelfe Tacite, a condition and 
a warranty, and the other a Voncher and recompence, 
and all in reſpe& of reciprocall conſideration , the one . - 
Jand being given in exchange for the other , bur tha 
is a ſpeciall warranty , for upon the voucher he ſhall 
not recover ether Lands in value, but thoſe onely 
which were given in Exchange, and this warranty fol- 
lowes onely in privity, for} none may vouch by force 
thereof. bur the parties to the Exchange, and their 
heires, and no aſſignes. 

If A. give in Exchange three acres oj Land to B. for 
other thee acres, ad atcer one Acre is evicted from B. 
in this caſe all the exchange is defeated, and B. may 
enter into all his lands. 


j Beverleys 
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_ Peverleys Caſe, de non campos mentis in banco Tegis, 
| I. Fac. fol. 123, | | 


| PAGU a&t that a man De non campos mentis doth 
either concerne his Lands, Life, or Goods, ei- 
ther done in Court of Record; or out of Court of Re- 
cord. all As thar he doth in any Coprr of Record ei- 
ther concerning his Lands or goods ſhall bind him- 
ſelfe and all others for ever , and thoſe .a&ts which he 
doth out of Court of Record, ſhall binde himſelfe 
during life ,. and in ſome Caſes ſhall binde all others 
for ever, ſo as the party himſelfe ſhall not be admit- 
ted to ſtultifie himſelfe or diſable himſeIfe, but an ideot 
a nativitate may not make Feoftment, Gift, Leaſe, or 
Releaſe, burir may be avoyded, during his Life,by 
cffice at the Kings ſuite , which ſhall have relation, 
a tempore Nattvitatis , to avoyde all acts {done by him, 
and after his death, the King ſhall deliver his Lands 
Redtis Haredibus. foure manner of men, de non com- 
pos mentis, 1. An ideor or foole naturally. 2. One 
which was of good and perfe&t memory, and by the 
vifiration of Gud hath loſt the ſame. 3.  Lynaticus, qui 
gaudet lucidis intervalls , who ſometimes is of good and 
perfe&t memory, and ſome other times, Nen compos 
_ 4. He that is fo by his owne at asa Drun- 

id. 

All a&s, which a Lunatick during the time of his 
Lunacy doth,and all a&ts which a mad man doth , who 
once was of perfe& memory, and by the at of God, 
hath loſt his underſtanding , are equivalent to the 
a& done by an Ideor, but the a& which a man doth 
Lui Gandet Lucidis intervalls, art ſuch time as he is of 
good zn1 perfeft niemory , ſhall binde him and are 
good. And a Drunkard who for the time of his 
Drunkenneſſe it Non compos;Mentis , yet his —_ 
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neſſe ſhall not extenuate his a& or offence, but doth 
aggravate his offence, and doth not derogare. from, 
the a&, which he doth, during the time of his deii=- 
kennefle , and that as well touching his Life, Tapas, 
and Goods , as any other thing that concernes film- 
The King ſhall have the' cuſtody of the Land, goods, 
Chatrels 8c. of one nor compos mentis, to the ufe of 
him, his Wife,C tldren, avd Fa ily, d Man non cornpos 
mentis, ſhall not looſe his life for felony or murder, for 
no felony of murder can be commited , without a fe- 
lonious intent and purpoſe, and hie is deprived of rea- 
ſon, underſtanding, and imentions, Di#a' eft fellonie 
quid monks ma animo, Oy furiofus non nitelfipit - 
agit; oy anim (7 ratione caret fy mn multum diſtat a'brutis,.. 
as Bran faith, and ftultus dicttxty a ſkupore. oy 


The Endofthe Fourth Book. 
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THE FlFTHa Book. 
: Claytons Caſe, 37+ Eliz. in Come Banco. fo.r. 


RN Indenture of demiſe dated 26. May 
dl 25- E/iz. to hold for three yeares from 
(Y=2 | henceiorth , it was delivered at foure a 
FAAVA Q) clock in the afrernoone, of the twentieth 
SA of June after. The Queſtion was, when 
the Leaſe ſhould begin, from henceforch ſhall be ta- 
ken the day of theidelivery incluſive 1d eſt , from the 
making or dclivery. 

Traditio loqui facit cartam , this Leaſe muſt end the 
nineteenth of Jane,in the rhird yeare after. The day 
of the delivery is parcel of the tearme, but a die conr 
fetionis, cr a.die datus, the terme beginnerh the day af- 
ter the date, from the dare, and from the day of the 
dare is all one, becauſe that in judgement of Law, the 
date includes all the day of the date,&c. 


GE.mers Caſe, 30.Eliz. Banco Regis. fo.2. 


1.R Elulved, thar the Statute of 1. EL.is-a private 
at, whereof the Court ſhall not rake notice 
without pleading of ir. 2. whereas the Biſhop 
ouſted his Leſſee, tor yeares, and made a Leaſe for 
three lives; this is voidable by the ſucceflor 3 tor, 
firſt, the Stature giveth him power to make a hone 
or 
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for twenty one yeares, or three lives", and therefore 
cannot make both- 2. Leflee for lives ſhall have the 
rent reſerved upon the leaſe for yeares , and ſhall nor 
pay rent to the Biſhop, untill the rerme determined, 
and ſo hoſpitality will decay in the meane time, and 
where 32.H.8. ca'. 8. provided that the old leaſe be 
ſurrendered before the making of a new, illuſory 
ſarrender upon condition is not within the a& , ber 
judg ment given againſt rhe Plaintiffe for not pleading 
of the ſaid a@ of 1, Elx. A 


Fewels Caſe, 30. Elix. banco regis. fo.3. 


| MAE of a faire reſervaing rent, it not within the 

Scatute of 1. Eliz. for although the rent be due 
by reaſon of the contra@, yet it is not incident to the 
reverſion, and 'ris alſo withour remedy by affiſe ar 
diſtreſſe. : 


Lord —_— Caſe. 31. and 32. El. Banco regis. 
"02> 6 


Enant in tayle according to the Statate:, with 

power to make leaſes, &c. reſerving the ancient 
rent, mzketh a leaſe of two diſtin farmes, reſerving 
the ancient rents in one ſumme, out of both the 
farmes, this is a new rent, and not the accuſtomed 
rent, and ifhe reſerve a leffer rent ( during his life, 
and after his death) then the ancient rent, the leaſe is 
not good. 

If Tenant in tayle be ſeiſed of three acres of 
Land, every one ofthem of equall annuall value, and 
all have beene demifed for three ſhillings per annum, in 
this caſe he may not demiſe one of them for 12. d. per 
annum, or two of them for two ſhillings per annum, and 


fo Pro rata, 
Tuſtice 
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- Fuſtice Windams caſe, fol. 31. oF 32. Eliz. Banco regis, 
0 2 © In a Writtof Error. f0.79, | 


A Man leaſeth S. for ten yeares, and C. for twenty 

yeares, and both to anorher for forty yeares, after 
the end of the ſaid ſeverall demiſes, tenne yeares e&X- 
pire, the laſt lefſee enters into S. and upon ouſter 
brings treſpalſe and recovereth, for the joynt words 
of the parties ſhall be taken , - ReſpeFive, and the lea- 
ſes ſhall commence ſeverally, upon the ſeverall deter- 
mination of the ſaid leaſes. Joynt words ſhall be taken 
ſeverally. 1. InreſpeR of the leverall intereſt of the 
grantors, as of two Tenants in common grant arent 
charge. 2. lwreſpe& of the ſeverall intereſt of the 
grantees as 4 joynt warranty to two ſeverall Tenants. 
3. Inreſpe tharthe grant cannot commence at one 
time, as a remainder limited to the right heires of 
I.S. and IN. 4. InreſpeR of the incapacity of the 
grantees, to rake joyntly. $. Ratione ſubjeFe materte, 
as rent granted to two copartners for equality of par- 
tition. 6. Ne res deftruatur z (© ut evitetur abſuxdum, 
asin ceſſavit, the tenure is alleadged by homage, feal- 
ty, and rent,and quod in factendo ſervitia predifa ceſſavit, 
it ſhall be conſtrued to {uch ſervices onely, as of which 
a-man may ceaſe. | 


Brudenels Caſe, 34. Fliz. barcc reg's fag. 


JF 2 Leaſe be made 'to A. dwing the life of B, ant 

C. withour ſaying : during the life of the Survivor 
of them, if one'of them dye, yet the eſtate is nor de- 
termined. Bur A. ſhall have the Land , duting the 
life of the ſurvivor; forifa man make a Leaſe of 
Land to two perſons, during their lives, they affigne 
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over their eſtate, now the aflignee hath eſtate for life 
of them too, and if one dye, he ſhall. have the Land, 
during the life of the Survivor. Note, two diverſities 
th'onea limitation in this Caſe aforeſaid , the other 
a condition » for if a man dewiſe land for 1oo.yeares 
xf A. and B. live fo-long\in this caſe,if th'one of them 
dye the Leaſe is determined, for the Leaſe is condi- 
tionall, and not Determinable by limitation of cſlate, 
and the life of a man is collaterall ro the Leaſe, which 
js but onely a Chattle. - If an adminiſtrator have 
judgement and dye , his EXecutors cannor fue eXe- 
cution of that judgement, but he that ſhall be ſub- 
ze& to the payment of the Debts of the firſt inte» 
ſtate , and thar are not the. Executors of the admini- 
ſtrator. vide 26+H.8 fo.7. 


Henſteads Caſe.36 <& 37. Eliz.com, banco. fo 10, 


A Feme Jeffor or leſſee atwill taketh Husband , the 

will is nox determined , for it may be prejudicial} 
to the Husband to have it determined : So, if ove of 
the Leſſees, or Lefſors at will dye , but in caſe where 
one of the joynr Lefſees at will dyeth , nothing ſurvie 
veth bur-the others ſhall pay all the rent. 


Fues Caſe, 39. (5 40.Eliz. com, bance. fol. 1 1. 


Leaſeth a Mannor to S.for thirty yeares , except - 

* ing Wool and:underwood, growing upon it, and 
afrer Leaſed to him the Wood for 62. yeares , with- 
out impeachment of waſt, and leaſeth ro him the 
Mannor for thirty yeares, after expiration of the firſt 
thirty yeares, thirty yeares expire. S. maketh waſt, 
{ bringeth an a&jon of waſt. 1. Reſolved, by the 
exception of Wood, and underwood, the ſoyle 15 ex. 
cepted, and the Woods growing, &c. arc of zo. 
SW ance 
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dance. 2. The Wood remaines parcell of the Man- 
nor, becapſe the Leflor had the intire freehold, other- 
wiſe if he had leaſed for life with ſuch an exception, 


\ foifone leaſe a Mannor excepting the adrowlſon for 


life, the advowſon is in grofle for life , bur if he grant 
they advowſon for life, it remaines appendant. 3. By 
the- acceptance of the third leaſe , the ſaid Leaſe of 
the. Wood for 63. yeares, was preſently ſurrendered, 
becauſe the Leſſee hath affiimed the Leflor to be a- 
ble ro Leaſe. : 
_ -, Saunders Caſe. fol. 12 41. Eliz. comebanco. 
Vn In an Afion of Waſt. 


JF a man have Land, in part whereof there isa Cole- 
myne appearing,and he demiſe the Land to another 
for life or yeares , the Leſſee may digge for cole, &c. 
And the reaſon is , for that the Myne is open at the 
time of the demiſe, &c. and when he demileth all 
his Lands, jt ſhall he intended, that his meaning was, 
that all the profit of the Land ſhould paſſe, &c. bur 
if the Myne be not open, but within the Bowels 
of the Earth, ar the time of the demiſe, *tis 0- 
therwiſe. 
Alſo if a man have in his lands, hidden or unknown 
Mynes, and Leaſe the ſame Lands and all Mynes 
therein, the Leſſee may dig for them. 


Roſſes Caſe 41, (5 42. El. 
A Leaſe is made to A. and his affignes , for his lite, 


and the life of B and C. this is a Leaſe for three 
lives, and the Survivor of them. 


Counteſſe 
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Counteſſe de Salops Caſe, fil.13.422 (5 43. 
Eliz. banco regis. 


GHe brought an Action of the Caſe againſt Cromy- 
ton , and declared, that ſhe demiſed to him a 

_ Houſe at will, Et quod.ille tam negligenter & improvide 
mere ignem ſuurquod domus illa combuſta fuit , the 
fendant pleaded, Non cp. and jt was found not 
guilty. :. And-*twas adjudged , that for the permiſſive 
waſt, no attion lyeth againſt the opinion of Brooke, 
in Title waſt, 52. and the reaſon of this hudgement 
was, for that ar the common Law no remedy lyerh, 
for waſt either voluntary or permiffive , againſt the 
Leſſee for life or yeares , becauſe che Lefſee hath in- 
rereſt in the Land by the a of the Leffor,and it was 
his folly to make ſuch a leaſe, and not to reſiraine 
him by Covenant, Condition, &c. And by the fame 
reaſon Tenant at Will fhall not be puniſhed for pet- 
miſſive waſt : 'But if Tenant at Will commit vol un- 
rary waſte, as pulling downe of Houſes, cutting of 
Trees, a generall Ation of Treſpaſſe lyeth againſt 
jm, for that theſe doe amount to the dererminati- 
on of the Will , without the Entry of the Leffor : 
byt it was agreed, that in ſome caſes where there is 
confidence put in the Party, an Acton of the Caſe 
lveth for negligence , alchough the Defendant com- 
meth to the policſlion by the a& of the Plaintifte,as, 
12. E.q. 13. If one do commit his Horſe to one to 
keepe ſafely, the Defendant Equum zum tam neg!:- 
gentur cuſtodivit quod ob defelum bone cuſtodia interitt . 
an action upon the Caſe, lyeth for this Breach of 
truſt, alfo 2 77 9. 1!, If my Shepheard which | truſt 
with my Sheepe, and by his negligence they be 
drowned or otherwiſe periſh, an a&ion vpon the Caſe 
lyeth againſt him ; bur in this Caſe at the _ 
there 
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there was 2 demiſe at will made to the Defendanc, 
and no confidence repos'd in him, wherefaxe it was 
ordered, that the Plaintiffe ſhould not recoyer by 
her Bill. 


4 
{ 
' 
\ 

[ 


Caſe of Eccleſeaſticall Perſons, 
43+ Eliz. fo. 14. In the High 
Court of Parliament. 


AT a Parliament holden in this Michaelmas terme 

it was reſolved by the two chiefe Juſtices, Pop 

ham and Anderſon, and diverſe other Juſtices Aſi” 
ſtants, to the Lord of the Parliament, in the upper” 
Houſe, that Leaſes made to the Queene, by Colled- 
ges, Deans, and Chaprers, or any other, having ſpiri” 
wall or Eccleſiaſtical Livings, againſt the proviſi- 
| on of the AR, 13. Eliz. ca". 10. are reſtrained bY 

the ſame AR, as well as Leaſes made to commoi 

perſons, for they are diſabled by Parliament to make 

eſtates, the King being the head of the Common» 

wealth may not be an Inſtrument to defeate the pro- 

viſion of an A& of Parliament made, Pro bono publi- 

co. For though the Queene by the common Law, 

had ability to take it, yet in ſomuch the Parliament 

had diſabled them to make ſtates, eſtates made ta 

the Queene againſt the AR, are voyd. 


Covenants, &#c, Concerning Leas 
ſes, Aſſurances, Ec. 


Spencers Caſe , 25. Eliz, Banco Regir. fo. 16. 
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Lefſee doth Covenant for himſelfe, his Exe- 
cators , and AE; with the Letts 
that 
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that he, his Executors or Aſſignes ſhall build a Brick 
Wall upon parcell of the Land demiſed , &c. after- 
' wards the Leflee affignes over his tearme to B. in this 
Caſe B. is not bound to build the Wall. | 

When the Covenant extends to a thing 7n eſſe, par- 
cell of the demiſe, then the thing to be done by force 
of the Covenant, is, Luodammodso, annexed and appur- 
tenant to the thing demiſed , and ſhall ran with the 
Land, and binde the Affignee, although he be not 
bound by exprefle Covenant. But when the Cove- 
nant exrends to a thing which had not <flence , at the 
rime of the demiſe made , that cannot be appurte- 
nant; or annexed to a thing which had not effence. 
As if a Lefſee Covenant to repaire the houfes to him, 
demiſcd during the rearme, this is parcell of the con- 
rraQ, &:c. and ſhall binde the Affignee, although he 
be not bound expreſſly by the Covenant. Bur in this 
Caſe, 'the Covenant concernes a thing which had not 
effence at the time of the demiſe, but to be made af- 
ter, and therefore it ſhall binde the Covenantor, his 
Executors and Adminiſtrators, and nor the Aſſignee, 
for the Law will not annexe the Covenant to a thing 
which had not eflence. It was reſolved in this Caſe, 
if the Lefſee had Covenanted for him and his Aſ- 
tignes, &c. that in as much as it was to be builded 
upon the thing demifed, it ſhould binde the affignes, 
by expreſfe words. Alſo, if a warranty be to one, 
his Heires and Afignes by exprefle words, the affig- 
nee ſhall take benefic thereof, and have a Warrantia 
Carte. 

But although the Covenant bee for him and his 
Aſſignees, yet if the thing to be done be meerly col- 
laterall ro the Land demiſed, and doe not concerne 
the ſame, the Aſſignee ſhall not be charged as if the 
Leiſee Covenant for him and his Aſfignes to build a 
houſe upon the Land of the Leffor, which is not _ 

| ce 
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cell of the demiſe, or to pay any collaterall Summe 
of money to the Leflor, or to a ſtranger, this ſhall 
not binde the Afignee. Alſo in a caſe of goods, as 
Sheepe, Chattell, &c. there is not any privity or re- 
verſion in the Aſſignee, bur meerely a thing in ation 
in the perſonalty, which cannot binde any bur the Co- 
venantor, his Executors or Adminiſtrators, which doe 
repreſent him. The ſame Law is,if a man demiſe Lands 
for yeares, with a ſtock of Cattle, or Summe of money 
rendring rent , and the Leffee Covenants for him, his 
Executors, Adminiſtrators, and Affignes, to deliver 
the Stock of Cattle, or the Summe of money , at the 
end of the Terme, yet the Aſſignee ſhall not be char- 
ged with the Covenant. | 

This word ( Conceſſt ) or ( Demiſi ) imports a Cove- 
nant, and if an Afignee of a Leſſee be evicted, he may 
have a Writ of Covenant, fo ſhall Tenant by Scarute, 
or Elegit of a Terme, or he to whom the Leaſe is ſould 
by force of any Execution, &c. 


If a man grant to a Leſſee for yeares, that he ſhall 
have ſo many eſtovers, as ſhall ſerve to repaire his 
Houſe , or that he ſhall burne within his Houſe, or 
ſuch liks during the Tearme » that is appurteiant 
to the Land, and ſhall run with the ſame as a thing 
«pak in whoſe hands focver the ſame com- 
meth. 

Aſlignee of an Affignee, Executors of an Aſſignee, 
ASSIGNE $S of Executors, or Adminiſtra- 
tors of every Aſſignee, may have Attion of Cove- 
nant, for all are compriſed within this word ( Af- 
fignees ) for the ſame right thar was in the Teſta- 
ror, or inteſtate ſhall goe to the Executors or Admi* 
niftrators. Ir was reſolved , That the Ad of 32, H. 
8.C. 24, extendeth onely to Covenants which couch 
the thing demiſed, and not to collaterall Covenants. 

N 2 Slingsbyes 
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Slingsbyes Caſe, 29. Eliz. fo. 18, Upon error, tn. 
the Exchequer Chamber. 


]F any party Covenantor in a Tripertite Indenture 
breake Covenant. all the reſt of the parties, Co- 
venantees » are to maintaine the Aﬀion, notwith- 
ftanding the words of the Covenant, are Et ad oF cum 
wolibet eorum. But if a man demiſe to A. black A- 
cre, to B. white Acre, to C. greene Acre, and Co- 
yenant with them , and every of them, in this caſe, 
m reſfpe& of the ſeverall intereſt by theſe words, 
And every of them, the Covenant is made ſeverall, but 
if the demiſe be made to them joyntly , then theſe 
words in the Coyenant ( And every of them) are 
made voyd. | 

A man cannot binde himſelfe to three, and to e- 
very of them ,-to make that joynt or ſeverall ac the 
EleRion of ſeverall perſons, for one ſelfe ſame cauſe, 
for the Court will be in doubt for which of them to 
2ive judgement. 

It was reſolved , that an intereſt cannot be grant- 
ed joyntly and feyerally, as if aman grant ,. Proxim- 
am attvocationem, or make a Eeaſe for Terme of yeares 
of Land to rwo joyntly and ſeverally, theſe words fe- 
verally are voyd, and they are joyntenants ; but a 
power and authority may be joyntly and ſeverally, as 
ro make livery, or to ſell, for they have no intereſt or 
Action, bur are as ſervants to others. And judgement 
was reverſed. 


Roſwells Caſe, 35. Eltz. fo. 19. 


B\reainor of Land covenanteth to make to the 

'Bargainee ſach affurance as his Councell ſhall 
adviſe , the Bargainee himſelfe cannot deviſe it, al- 
: | though, 
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'though he beLearned in the Law , for then it wonld 
} be no good plea to ſay , Luod:confilium-non dedit adui- 

ſamentum. 


Higginbottoms Caſe, 35: 'Eliz. Banco regis. ſo. 19. 


A Parſon aflumeth to I. S. to make him ſuch an e- 

ſtate in a ReQtory, as the Counſell of whe ſaid I. S. 
ſhall deviſe, the Counſell ſhall be given to [.'S. and he 
ſhall norifie it to the Parſon, 


Stiles Caſe, 38. Eltx. Banco regis. fo. 20. 


A Charter with the words Heac indentura, without # 
manuall A& of indenting of the paper or parch- 
ment, is not an Indenture. 


Sir Anthony Maynes Caſe, 32. Eliz. fo. 20. Error 
in Banco regs. 


ir A. M. Leafeth to S. for twenty one yeares, and 

bindeth himſelfe to make a new Leaſe unto himy 
vpon ſurrender of the old ; and Leaſfeth ro another 
for Bo. yeares by fine. Scott the firſt Lellee bring- 
eth debr, and had judgement. If you be bound ro 
enfeoffee one in the Mannor of D. before fuch a 
Feaſt, if you make a Feoffemenr to another of this 
Mannor, before the ſame Feaſt, you have forteited 
the obligation, although that you purchaſe the Land 
againe, before the ſaid Feaſt, becauſe that you were 
once diſabled to make the feoffement. 

If a man Leaſe a Mannor for yeares, and the Le!- 
| ſee covenanteth to uphold the Honſes, and to leave: 
the ſame Mannor in as gocd an eftate as he found it, 
and during the terme, the Leſſee maketh waft in 
Houſes, andcartmg of Tymber, &c: the Leflor may 

N 3 have 
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have a Writ of Covenant before the end of the 
Tearme, for cutting the Timber, for it was impoſſi- 
ble that the Covenant ſhould be performed after, for 
the Timber, but otherwiſe of the Houſes, F#z. Na. 
br. fo. 145. K. Ir was alſo reſolved, that if a man ſei- 
ſed of Lands in Fee covenant to infeoffee I. S. upon 
requeſt, and after he maketh a feoffement of the ſame 
ro a Stranger, in this Caſe T1. S. may have an Aion of 
Covenant withour requeſt. 


Laughters Caſe, 57+ Eliz. ſo. 21. Banco regis. 


WAY, Here a cond:tion of an Obligation confiſteth 

vpon two parts in the disjun&tive, and both 
poflible at the time of the obligation made , and after 
one of them becomes impoſſible, by the AR of God, 
the obligor 15s not bound to performe the other part, 
for the condition is made for the benefit of the obli- 
g0r, and ſhall be taken moſt beneficiall for him , and 
he had an Election either to performe the one, or the 
other, for the ſaving of his Obligation, bar now , Impo- 
tentia excuſat legem. 


Hallings Caſe, 33. Eliz. Com. Banco. fo. 22. 


Ne Covenanteth to make an eſtate in Fee at the 

coſts of the Covenantee, the Covenantor is to doe 
the firſt AR, 1d eft, ro Notifie what affurance he will 
make , that the Covenantee may know what ſumme 
to tender. 


Mathewſons Caſe , 39. Eliz. com. banc). fo. 23. 


Everall perſons make ſevera!l Covenants in. one 

_ Indenture, or Writing, the Seale of one of them 
35 broken away , that ſhall nor avoyd the non 
Ol 


of the reſt, but onely the Covenant of him, whoſe. 
Seale is ſo debruſed , or defaced. Vide, Piggots Cafe,” 
in the 11. Report, becauſe ſeverall Covenants, other- 
wiſe if joynt. 


Lambes Caſe. 41. Eliz. com. banco. fo. 23. 


A. Is bound unto B. to give unto B. ſach a releaſe, 

&c. before the 22. day of October nexr, as by the 
Judge of the Prerogative Court is thought fit. In this 
Caſe A. muſt procure the Judge to doe it, or deviſe ir, 
for the Judge is a ſtranger to rhe condition , and the 
condition is for the benefit of the Obligor , and he 
hath taken upon him ro perforre the ſame art his pe- 
rill, bur it is otherwiſe if the Obligee or his Councell 
ſhould deviſe it. 


Broughtons Caſe, 43. Eliz. fo. 24. banco regis. 


JN an Aion of Debt by Broughton Plaintiffe againſt 

Pretty, upon an Obligation, with condition, where 
the Plaintiffte was bound in an Obligarion of 200. /. 
for the Defendant, for the payment of oo. /. to 
C. if therefore the Defendant ſhould ſave and keepe 
harmlefſe the ſaid Broughton, from all Suites,  quar- 
rells, and Demands, touching the ſaid Obligation, 
&ec. thar then the Obligation to be voyd, &c. at the 
day of payment of the 1oo. 4 the Plaintiffe com- 
meth to the. place where the 100. /. onghr co be 
paid , and perceiving there not any perſon preſent 
to' pay the 1oo. /. for the Defendant, Broughton to 
ſave the penalty of the Obligation, paid the money 
to C. and brought his Aﬀtion upon the Connter- 
bond, and it was 2djudged that the Plaintiffe ſhould 
recover 5 for the payment of the 100. l. is damage 
and harme, And it is not neceſſary, whither the 

/ N 4 | Plain» 
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(out was arreſted or ſued, &c, Terror of ſuite, 


ſo as he dare not goe abour his bufinefſe ) is Damni- 
tion, although he be not arreſted. 


Deane and Chapter de Winſors Caſe , 44. Eliz. 
fo. 24. Banco: regis. 


A Man Leaſed a Houſe by Indenture for yeares 3 

the Leflee Covenants and prants for him and 
his Execators with the Leflor, to repaire the houſe 
at all times neceſſary, the Leſſee Aſſignes over, and 
the Aſſignee ſoffereth the houſe t > decay, the Leflor 
brought an Aion of Covenant againſt the Aſſignee, 
and 1t was adjudged per Popham, and all the Courr, 
that the Aﬀion lyeth although the Lefſee had nor 
Covenanted for his Afſignes, becauſe in reſpe@ 
thereof the rent is the lefle , which is, for the bene- 
fir of the Afignee , ui ſentit commodum ſentire debet 
C onus. If a man grant one Eſtoveis ro repaire his 
houſe, this is appurtenant co the houſe, Fitz. H. nat. 
br. 181. 28. H, 8. 28. 


Sir Thomas Palmers Caſe, 43. El to. 24. Banco regis. 


Ir Thomas. Pa'mer ſeiſed in Fee of a great Wo9d, 
Did bargaine and fe!i ro one Cornford, and hs 
Afiignes 600. cords of Wood, to be taken by Af- 
Hgnemenc of Sir Thomas, Cornford aflignes his iacercil 
to one Baſſet, and afterward Sir Thomas ſells to one 
Maynard fych quantity of Wood as will make 4cco. 
cords at EleQion of the Vendee 3 and afterwards 
Sir Thomas afſignes to Baſſet 600. cords of \Wood, io 
be raken oy bum, who doth fall the ſame, and 2Maj- 
nard did take them away, and converted them, &c. 
an Action upon the caſe was broughc by oye» and 
Judgement was given for him , for Corford had an 
In- 
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intereſt which he mighc aſſigne over, arid not a thing 
in aRion, or a poſſibility , for it was reſoived, if Sir 
Themas did not affigne them to Cornford upon requeſt, 
Cornford might take them withour aſſignemear, for the 
Grantor cannot by his own a& or defaulr , eirher ſub- 
vert or derogate from his owne grant. Therefore ir 
enſueth, thac Cornford had an intereſt thar he might 
aſſizoe over: If A. have a houſe and land,” and rea- 
ſonable eſtovers in the Woods of another, by view and 
livery of the Bayliffe, 8c. if A. take eftovers withour 
view or livery, &c. he is a treſpatfor , alchough hee 
take lefle then he oughr to have by livery. Bur if A. 
demand his eftovers,, and the Owner or his Bayliffe 
will nor deliver to him, he may have an Afﬀize. 2. If 
the Afſignement were voyd, yer the Defendant can- 
nor take Trees cut by another, bur ouc of the refidue 
of che Wood. 


The Earle of Rutland caſe, 2. Ja. fo. 25. Banco regis. 


Dward Earle of Ratiand (eiſed of the Mannor of 
Eykering , by Indenture dated 1ov. March. Amo 
21. E]. for avgmentation of the joyncure of Iſabel/ 
his Counteſſe, did Covenant with Sir Gilb. Gerrard, 
and Thema; Houlcyoft his Brother , that before the 
end of Trinity rerme, then next following, he would 
aflure by fine , or other conveyance , the faid Man- 
nor to the ſaid Sir Gitb. Gerrard, and Thomas in Fee, 
which fine or other conveyance, ſhould be to the 
oſe of the ſaid Earle, and Iſabe!! his Wife, and the 
Heires of the ſaid Earle, which Indenture was ac- 
knowledped and inrotfed in the Cliancery, the 28. of 
the ſame Moneth of March, by another Indenture 
berweene the ſaid Earle on the one part , and the 
Lord Burleigh on the other part, and Sir G:lb., Ger. and 
cthers an the ſame part, fer the advancement the 
e!res 
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Heires Males, of the ſaid Earle, the Earle did Cove- 
nant, &c- to.convey the ſaid Mannor amongſt others, 
to the ſaid Lord Burgleigh, Sir Gilb.Gerrard, and others, 
or toany of them, before the Feaſt of the Annuncia- 
tion of our Lady next enſving,which Aſſurance ſhould 
be to the vſe of the ſaid Farle Edward, and the Heires, 
Males of his body, and for want of ſuch ifſue , to the 
uſe of the Heires Males of Thomas Earle of Rutland, 
with divers reminders over, and in the ſame Inden- 
ture, the ſaid Earle Edward, did Covenant, &c. ro 
ſtand ſeiſed to the uſes contained in the ſecond Inden- 
ture. No fineor (+ther aflucance was leavyed or made 
by the ſaid i:arle Edward, before the end of Trinity 
Tearme. | | 

Aﬀerwards, ( Viz.) 17. Septemb. next follow- 
ing, the ſaid Earle Edward, acznowledged a note of 
a fine of the faid Mannor of Echering , onely to Sir 
Gilb, Gerrard, and Thomas Ho: and. the Heires of Sir 
Gilb. And the 18. day of the ſaid Moneth acknow- 
ledged annther note of a fine of the ſaid Mannor of 
Echering , amongſt many other Mannors mentioned 
in the later Indenture to the Lord Burghley, Sir G11b. 
Gerrard, and other parties to the later Indenture, 
and both fines were entered in OFabis Mich. next 
afcer. And it was proved by diverſe reſtimonies, 
that the ſaid Earle Edward, as well before the In- 
dentures as after the fine leavyed , ſaid, that the faid 
Counceiſe ſhould have the Mannor of Eckering. And 
it was reſolved, by Popham chiefe Juſtice , and all the 
Covre. Cs 

Firft, alchough the Indenture being made for de- 
claring of uſes of a ſubſequent fine , recovery, or 0- 
ther conveyance, to certaine perſons, and within a 
ce;raine time, and to certaine uſes, yet they are but 
onely direQory , and doe not binde the eſtate or in- 


tereſt of the Land, yet if the fine, recovery, Or _ 
dale 
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afſurance bee purſyed according to the Indenture, 
there cannot be any averrmenr made againſt the In- 
dentures taken in this Caſe 3 that afrer the making of 
the Indentures, and before the afſurance by muruall 
apreement of the parties, was concluded and agreed, 
that the aſſurance ſhould be to other uſes, but it other 
agreement or limitation of uſes, be made by writing 
or by other watter of as high , or higher nature , chen 
the later agreement ſhould ſtand, for every con- 
tra& or agreement ovght to be diffolved by matter of 
as high nature as the firſt was. Nil tam conveniens eft na- 
tural 2quitati quam unum quodg) difſolui eo ligamine quo li- 
gatum eſt. 

Alſo, it was very inconvenient, that matters in 
writing ſhould be controvled by averrment of par- 
ties, to be proved by incertaine teſtimony of flippery 
memory, and ſhould be perillous to purchaſors, Fac- 
mers, &C. 

2. Ir was reſolved, that if the forme of the Inden- 
tures be not purſued ( as for quantity of Land, the 
time within which the fine ſhould be leavyed, &c. ) 
Averrment without writing may be taken , thar the 
fine, &c. was to other uſe, then was contained in the 
Indenture, by reaſon of a new agreement ſubſequene 
which in this caſe,may be as well by word as writing, 

3. Ir was reſolved, that although the Indentures 
be not purſued, in circumſtance of rime , quantity, 
perſon, &c. yet if no other meane new agreement 
be proved, the fine, &c- in judgement of Law {hall be 
to the uſe named in the Indentore. The fines can- 
not be dire&ted by both the Indeatures , although 
perhaps it was the meaning of the parties, becauſe 
the direRions and declarations of the firſt Indentures 
were controuled and fruſtrated þy the faid ſecond 
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Caſes of Executors. 


Ruſſells Caſe, 26. Eliz. fo. 29. banco regis. 


Releaſe by an Infant Executor , under the Age 

of 21. yeares, is no barre, bur upon payment or 
ſatisfa&ion to an Infant Executor, he way acquite 
and diſcharge the Debr, for ſo much as he receiveth : 
All things that he doth according to the Office and 
dary of an Executor, fhaſl binde him, an Executor 
may releaſe before prcbate of Teſtament , for at- 


though he may not have an AQion, yet the Intereſt 


of the Aion is in Law in him at the time cf the re- 
leaſe. 


Middletons Caſe. 1. Fa. in com. banco. fo. 28. 


JT was adjudged betweene Middleton and Rymmnt, 

thar an Execuror before probate may releaſe a&i- 
on, although that before the probate, hee may not 
have aRfon, for the right of the Afion is in him : but 
if A. releaſe, and after take adminiſtration that ſhall 
not barre him, for the right of the Aﬀion, was not in 
him at the time of the releaſe. Two Executors prove 
the Teſtament , the third refuſech, yer he may releaſe 
Littlet. 117. if one be bound to pay a ſumme of mo- 
ney at aday to come, a releaſe of ations before the 
day is a Burre,, and yet before che day he could have 
no ation. 


Harriſans Caſe , 40. Eliz. fo. 28. com. banco. 


JT was adjudged, that a judgement upon Debt due 
: by Obligation, ſhall be paid before a —_— 
| made 
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made for performance of Covenants, which are 
things in contingency, and in fature, or other Sra- 
rntes or recognizances for Debt. vide Sadlers Caſe in 
the Fourth Booke, although the judgement be af- 
ter the acknowledgment of the Scature. 


Piggots Caſe, 40. Eliz. com. banc. fo. 29. 


ONe bringeth Debt as adminiſtrator , Durante mr- 

nore #tate, of onewhiom he averr'd to be within 
age, and he doth not fay, that he was within the age 
of 17. yeares, and the Plaintifie was barred , becauſe 
at that age the Adminiſtration ceaſeth. 


Princes Caſe, 41. (9 42. Eliz. com. banco. fo. 29, 


N Infant is made Execntor, Adminiſtratione durante. 

minor! #tate, may be committed ro the Mather or 
other Friend of the Infant, which ſha!l ceaſe and be. 
voyd, when the Infant is at the age of 17. yeares, and 
this Adminiſtrator may nor ſ{cil any goods of the De- 
ceſt, unlefle ir be for necefficy of payment of Debrs, 
for he hath his Office of adminiſtrator, Pro bono (5- 
commodo Infantis, and not for his prejudice,alſo he can- 
not aſſent to pay legacies, unlefle there be aſſents to. 
pay Debts, &c. and ifit be a Woman under the age of 
I 9, yeares, and take a Husband of full age, the Admi- 
Riſtration ceaſeth. 

Where one hath goods ſolely , in an inferior Dio= 
ces, yet the Metropolitan of that Province, pretend- 
ing that he had Bong notabilia, in diverſe Diocefles, 
committed the Adminiſtration, cc. {this Adminiſtra- 
tion is not voyd, bur voidable by ſentence, becauſe 


| the Metropolitan hath Juriſdiftion in all places 


within his Province, but if the Ordinary of one Dio- 
cefſe commir the adminiſtration of goods , when the 
| party 


190 Coulters Caſe. 


party hath Bona notabilia, in diverſe Dioceſle, this ad- 

miniſtration is meerely voyd, as well for his goods 

within the Dioceffe as without, vide, Vere o&y Jeffrays 

Caſe, 22. Eliz. inbanck le roy, there cited and fo a4- 
; Judged. 


Coulters Caſe. fo. 30. 40. Of 4t. Eliz. banco regis. 


N Executor in his own wrong onght not to re- 

taine goods in his own hands to farisfie his owne 
juſt Debt , for every Creditor by ſuck meanes when 
the goods be not ſufticient, would ſtrive ro make him- 
felfe Executor, De ſon tort, to ſatisfie himſelfe,and barr 
others, &c. And it is nor reaſonable that one ſhould 
take advantage of his owne wrong, Non facies malum, 
4t inde fiat bonum, (5 melius eft omnia mala pati quam ma- 
lo conſentire. It is alſo cleere, that all lawfull a&s, that 
ſuch an Execucor doth, or difſeifor or an abator, &c. 
are good. 


Hargraves Caſe, 41.and 42. Eliz. banco regis. fo. 31. 


T_Effor bringeth Debr againft rhe Adminiſtrator 
of the Leſſee for yeares, for rent due after the 


LY Adminiſtration committed 'y_che_Deber, and ſo ir 
Y co be, becauſe he himſelfe tooke the profits, 
LY PYH and nothing is afſets in his hands, bur the profits, 
[2 - fry 4 beſides the rent, bur in all Aﬀtions brought by Exe- 
= F;,Evtors ( as Executors ) the Writ ſhall be alwayes in 
10 103 the Detinet tantum, although the duty accrew in ther 
| Owne time. wh 


Pettifers Caſe, 45. Eliz. banco regis. fo. 3%. 


LIP a Fieri facias de bonis jteſtatoris , the She- 
ny riffe returneth Nulla bona, a Writ iflueth ro 
the 


Lib: 5, 


Lib.z5. Robinſons (aſe. I9T 
the Sheriffe to inquire by inqueſt , if the Executors 
have waſted, and how much, who returneth char they 
have, and judgement given againſt them, De bonis pro- 
' prijs, they bring error 7n redditione Execulionis, and the 
Execution was reverſed, for the courſe is, upon Nulla 
| bona, to have a ſpeciall Freri Facias to make Execu- 
tion De bonis proprijs » if they have waſted, and if the 
Sheriffe ſo doth , where they have nor waſted, they 
have remedy againſt him : bur if he taketh an inqueſt, 
and rerurnerh it, although ir be falſe, there is' no re- 
medy againſt the Sheriffe, or any other. "4, bw tact 1 


Robinſons Caſe, 1. Jac. com. hanco. fo. 32» 


F Xecutor brings Debt as Adminiſtrator, and is bar- 

red by Plea, that he is Execuror, he may bring 
Debt, as Executor, for he was barred, as to the Aﬀi- 
y onof theWrit, to have Debt as Adminiſtrator, but 
not to the Action. 


Reades Caſe, fo. 33. 2. Jac. com. banco. 


WW Her a man dyeth inteſtate, and a ſtrange per- 
ſon taketh the goods of the inteſtate, and n- 
feth them, or ſells them 3 this maketh him an Exe- 
cutor of his owne wrong , for when none aſfſumeth co 
be Execurtor , nor takes Lerters of Adminiſtrations 
there the ufing of the goods is ſufficient ro charge 
one as Executor, De ſon: torte, for thoſe ro whom rhe. 
Deceaſt was indebted unto , have not any other ;jn 
this caſe, againſt whom they may bring their afions, 
for recovery of their Debrs, When an Execuror js 
| made, and he proverth the Teſtament, or afſumeth 
' _  ppon him the charge, and doth adminiſter, in this 
caſe, if a ſtranger rake any of the goods, and claime 
them for his owne, this doth not make him an Exe- 
Cure. pr 


192 Playters Caſe. Lib.5. 
cutor of his own wrong , becauſe there is ano-her 
lawfull Executor. 

A lawfull Executor ſhall not be charged, but with 
- the goods that come to his hands , after that he aſ- 
ſumes upon him the charge of rhe Will, &c. bur if 
another man -firſt take the goods, &c. before the 
lawfoll Executor hath affumed the Execution » or 
proved the Teſtament, in this caſe, he may be char- 
ged, as an Executor of his, own wrong. 


Conftrution of the Statutes of Jeofails, 
&c. Amendment of Records, Fines. 
Recoveries, @c. 


Playters Caſe , 25. (5 26. Eliz. Banco regis. fo. 34. 


He Defendant was found guilty in treſpafſe, Luare 
clauſum ſregit OF piſces ſuos cepit , and damages af- 
ſefſed intirely ; it was moved in arreſt of judgement, 
becauſe in the Count , neither the nature nor the 
number of Fiſhes was ſhewed. Ir was anſwered by 
& Plaintifte , That the Defendant is formd guilty 
to damages, and fa Non refert, of what nature or num- 
ber they are. 2. That the Fiſhes themſelves are 
Not to be recovered but damages ſor them, therefore 
no need ro ſhew the certainty. 3. All rhe dama- 
ges ſhall be intended ro be given for the claſe bro- 
ken, which is laid in the Declaration. 4. It is mat- 
ter of forme s ayded by the Statute of 18. Eliz. cap. 
T4. But judgement was ſtayd, for the Office of the 
Declaration is to reduce the Writ to certainty , for 
otherw ife upon fach a generall Iſſue, if rhe Jury 
give afalſe Verdi, they cannor be atrainred, and 


damages ſhall be intended. to be given for all ,' be- 
. cauſe 


Lib.s. WalotsCoſe. 199 


cauſe they are intire, but if they had beene ſevered» 
the plaintifte ſhal recover for ſo much as is well plead- 
ed, and this is matter of ſubtance,'and nor of forme, 
becauſe it is no defaulr of the Clerke,but of the plain- 
tifte, and therefore not aided by the Statute. 


Walcors caſe; 30. Eliz. Banco regis, f0.36. 


Ebt was broughr againſt Baron and Feme, in the 

Detinet tantum , upon an Obligarion by the Feme 
before Marriage 3 it ought to be in the Debet, and 
Detinet becauſe the Baron had the goods of rhe wife 
in his owne righr,and for thar reaſon debt is brought 
againſt rhe Heire in the Debet , and this is matter of 
ſubſtance, and point of the Action , notremedicd by 
the Statute of 18. Zliz.c. 14. 


Baynehams Caſe 30.Eliz. in Scacaar, fol. 36. 


AN Ejeftioe firme of Lands in A. B.and C. tryed 
for the -Plaintifte By a Viſne out of A. onely, this 
is inſufficient and not remedied by any Statute, 


Gardiners caſe, 21. Eliz. Banco regis, fo.37- 


23. Jorors are rerurned, 12. appeare and finde 
for the Plaintifte, this is remedied by 18. Elizabeth 
ca.I4. 


Biſbops caſe, 34. Elix. banco regis, fol-37. 


Ariance is betweene the Writ and count in name, 
 * the Plaintiffe recovers , the Defendant bringeth 
Error, the Writ was removed into the Kings Bench 


and . the judgement was reverſed, becauſe the _— 
Q . 


194:- 


Teps.Caſe. Lib.3.' F 
remedieth where there is no:Originall > bat nor where | 
the original is vitiout and although ic were removed. 
after pleading, &e. yer becaoſe the fault appeared to + 
the Court, che judgement was feverſed. 


Teys caſe, 34. El. Bac regis,fo.38s | 


Aron and Feme levy a fine to one who grants and 

renders to. them two ,. and-to the Heires of the Ba- - 
ron, and after.renders part. to the Feme in taile, the 
remainder: over, the Heire of. the Hushand brings a 
Wric,of Error, and afſignes for error the ſaid Vari- 
ance.. i. Reſolved, that there 'ncedeth not a pre- 
ciſe forme in render upon a fine, but ic ſhall be: jn chis 
caſe conſirued, as a grant by Charter, for it. is buc a 
grant of record. | | 

2. here are five parts of a fine. 

1. The orjginall. | 

2. The Licenceto accord, for which the Kings Sil- 
ver is due, and ought to be entred upon the Writ of 
Covenant; and the ſamme, and he who payeth ir, thar 
iz, he in whom the fee repoſeth, rhe Plea ;\and betwixr 
whom, &c. and the Land ovght to be mentioned. 

3. The concord which is the ſubttance of the fine, 
for if upon thr, the Kings ſilver be paid, although the 
party dye, the fine is good. : 

' 4+ The Nore, which is many times taken for the 


Concord.” _ 

And laftly the Foot of the Fine, after delivery of 
the Indentures of the fine, the fine is ſaid tobe in- 
oprofled. - 

3. The Connfor ſhill not affigne error in the ren- 
der, becauſe it is to his advantage , and none ſhall a(- 
fizne Error, except it be to his diſadyantage;”! '! 


* 


Dor- 


Lib.5: Dorners Caſe. 
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Dormers Caſe 35. Flix. Banco regls. fo. 49. | « 
A Common recovery is:/had 'm a Writ of Entry, in 
the Poſt de no annuali reditu ſroe penſtane quatuor mar» 
carum ;-and of an adyowſons wherenpon a Writ-of £r- 
ror is brought. 1 . Becauſe every/precipe ought” to be 
certaine, bat here it is in the Disjundive.” z;' A Writ 
of entry in the Poſt lyeth not of an/ advowſon: Bur 
judgement was affirmed , and thereby *twas refolved. 
T.. That a comon recovery is not like to other reco- 
veriess forxit may be. avetred.to an uſe. 2. It is by 
muruall conſent gy conſenſus tollit errorem. 2., A Writ 
of entry- in the Poſt lyech of an advowſon common, 
8c. to ſufter a common recovery and nor- 6therwile, 
Fw no other affurance can be had to bar the temain- 
ers. | 
' 2, The demand of the Rent is good, for one of two 
things is nor demanded,bur one thing by two names, 
forrent and penſion are Synonima , and the -rathgr 
here, becauſe ir is ſaid to iſſue out of Land , which a 


Penſion properly. cannot. 3.Common recoveries are fo 
vſuall, that the Courr ſhall rake notice that they are 


common recoveries. \ &| 


Rowlands caſe, 35. Eliz. Banco regis, fo.41. 


' A Pannet of a Jury is annexed to the Venire facigs 


'* without rerurne, this is vicious and not remedied 
by 18. Elix.cap.14. for thec rem<dierh inſufficent re» 
tirnes but not where no returne. aa 


O 2 The 


196. Rutlands. caſe. Lib.s 
The Counteſſe of Rutlands caſe, 36. Eliz. ſo'.q2. 


obert Moore is returned upon the Venire factas , but 

in the panell before the Juſtices of Nife prius , 
and in the Poſtea he was named Robert Mawre ; if it 
appexre that Moore is his right name, and that it is he 
who is ſworne, it is good, for by the common Kaw 
this was a diſeontinuance againſt all the Jurors, and 
diſcontinuances are aided by the Statute, otherwiſe 
M it were miſ-named in the Venire factas , and had his 
gighr name in the Panell and Poſfea. 


_ Cadwells caſe, 36. Eliz. Banco regis, fol. 42. 
AJuror who gave verdi&, was miſnamed in the Venire 


"*factas;, and had his righr name in the Diſtringas, 
and Poſtea, and for that the judgement was arreſted. 


Nichols caſe, 38. Eliz, Banco regis, fol. 43. 


Brings Debt upon a ſingle Bill againſt N. who 
_—* pleaded Payment without acquittance , which 
was found for the Plaintifte, although iſlue was joyn- 
ed upon a point nag materiall, yet after verdi& this is 
aided by 32.H.8. and 18. Eliz. 


Bohuns Caſe, 39. Eliz. fol. 43. 


A Fine was levyed ofa Mannor and other Lands, 

to the value of rwenty Marks per anum, ſo that 
the Kings ſilver is 40.s. which was paid, but in ca- 
tering of it npon:the Writ of Covenant, the mannor 
was om'tted , and thereupon error was brought 3 
bur after that, the tranſcript of the fine was removed 
ico the Kings Bench, the Indges of the common 
place 


- 
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Freemans caſe., 1 97 
placeamended the Record , becauſe it appeares to 
them that rthe'Kings ſilver was paid for the Mannor, 


'and where the Wric of Covenant was , Dede meipſo, 


for Teſte _ » they amended that alſo, and certifi- 
- i into the Kings Bench upon diminution,and al- 
owed. 


Freemans Caſe, fol.45. 41. Eliz. Barco Regis. 


| bake ofiginall Writ, 8c. Quod nullus faciat vaſtum 
venditionem (5 diftriftionem , where ir Id be de- 


ſtruionem , the fault was onely in one Letter , the 


Court reſolved upon good Conſideration , that it was 
matrer of ſubſtance : for DiſtriFo is a Laine word, 
and altereth rhe ſence of the Statute ; aud {matter of 
Subſtance in an Originall Writ is not ;remedied,. bur 
matter of forme onely, Vide Statute 32. H.8. ca*. 30.46 
18. Eliz.ca. 14. 

If an Originall at this day want forme , or conraine 
falſe Latine, or vary from the Regiſter in matrer of 
fcrme; after verdi no judgement ſhalt be ftayed or 
reverſed. But if it want fubſtance, although it be the 
miſprifion of the Clerke, this is notremedied by any 
Statute. k 


Gages Caſe, 41. Elrz. Banco regis, fo.45. 


A Writ of Covenant to levy 2 fine, boare date af- 
ver the returne, this is amendable becauſe 'a 


common aſſurance, bur in other agions no amend- 


ment, &c, 
Cookes Caſe, 41. Eliz. com.banco. fol. 46. 


Common recovery of the Mannor of Isſteld , by 
- the name of Iffeld, is amendable, becauſe it ap- - 
O 3 peared 


198 FrancklineCaſe. Lib.z. 


peared to the Court, by collaterall things, ſhewed un« 
to them thar Isfield was intended to palle., 


Caſes of Pardons. 


Franchelyns Caſe, 35. Eliz, fol.46. in the 
os Star-Chamber, 


Bill was exhibited for a Ryot in the Star-Cham-. 


* "her, five yeares before the genexrall pardon, 35. 


Eliz. and it was reſolved that the Kings fine was ac- 


cepted, but not the corporall puniſhment; bur if ir 
were exhibited within foure yeares, all ſhall be ac- 


cepred. In this caſe, rhe Kings Attourney -may pro-. 


ceed for the fine. 


Gurlbert Littletons Caſe. 39. Eliz. fol. 47. 
' Star-Chamber. 


A Bill exhibited in the Starre-Chamber before the 
Parliament 35, £liz. and returned after, this 15<x- 
cepted out of the generall pardon, for it was depend- 
ing betore thereturne., butif an Originall writ iſſy- 
eth our of the Chancery, returnable in the common 
| place, this is hot depending before the return, becauſe 
our of another Court , but after. the returne, it ſhall 
be ſaid depending by relarion, from the day of the 
Tefte : and if the Tenant alien before the returne and 
atter the Teſte, rhis ſhall be ſaid an alienation, pending 
Og; RY PE ey a Wy 


Drywoods Caſe, 42. Eliz. Star Chamber, fo. 48. 
A Bill in the Starre-Chamher *niore then foure 
- + JEIxes, and within eight yearcs, before the Pariia- 
| "IF4 PIO: ment 


| 


Lib. 5. Vaughans Caſe. I99 
ment in 39. Eliz. the Plaintiſſe dyeth: before the ge” 
ra)] pardon, this is pardoned, for this doth got depend 
now, and the words remaining to be proſecuted, ſhall 

' be intended for the parry, and not for the Rings Art- 
rurney. Zo a. 


Vaughans Caſe 40. Eliz. Banco regis, fol "i 


A * Writ of entry in the Qzibus, depends in Wales, 

before the generall Pardon, and afrer the De- 
mandant had judgement , bus the Tenant was not a- 
merced. I. Reſolved, the Amercemenr is pardoned, 
becauſe the Torte was paxdoned, which. .together with 
the delay was the ground thereof. 2- The Statyres of 
® Feofailes extend to Wales, becauſe it was made parcell 
of England, by the Att of.27,H.8. 


| Wyrrells Caſe, 41. Eli. In the Exchequer. fol.49- 
, : N x 
He Queenc brings debt upon an Obligation made 
by the Defendagr , to one who was Outlawed,the 
Defendant pleads the genera} Pardon. ; and although 
that debts due to the Queen are excepted, yet debts 
originally due to the Subje& , and after came to the 
Queene, are not excepted , allo the gencrall pardon 
1s to be taken beneficially, for the ſubje& , and moſt 
ſtrong againſt the King. 


Biggins Caſe, 41. Eliz. Bancd regis. fel.50. 


He Ring may pardon burning in the hand, wtere 
the: defendant is. found guilty of Man-ſlangh- 
| ter, and hach his Clergy in an appeale. I. Becauſe 
itis bur to notifie to the Judges, ifat he hath once 

had his Clergy, and that he ſhall nothave ir. againe 
| by the Statute of 4. H. 7. c. 13+ -2. Becauſe is is 
| | O4 "7: 


no part of the judgement , and the party ſhall goe gt 
Jarge, alrhough he be not burned by good conſtru- 
Rion of the Stature of 18. E/z. c. 9. which provideth, 
that after Clergy allowed and Burning, he ſhall goe ar 
large » for othexwiſe when he is pardoned, he ſhall 
be impriſoned for ever. In the Star-Chamber , the 
King may pardon corporal! puniſhment for forgery,: 
Kc. but nor if attainted at the common Law in an 
Aon of forgery of falſe needs. 


Halb C aſe, 2. Jacobi com, banco, fol. g 1. 


'& C-Libelled, for defamation in the Court Chri- 
©* ftianagainſt H. and had ſentence and coſts tax- 
ed at a day to bepgid, A. ſueth an appeale , and ob- 
raines a pardon from the King, and brings a prohibj- 
rion. 1, Reſolved, all Suites in the Court Chriſtian, 
Pro ſalute enima, or reformatione morum, are for the King 
as Suits in the Star-Chamber,and he may pardon them 
. before or after the Suite comenced, but he cannor 
pa rdon, where the party ſueth for a thing in which 

e had intereſt ', as Tythes, 2. All proceedings in 
the Court Chriſtian Ex officto , are for the King , and 
he may pardon them. - 3. Although the ſuire may 
\ be pardoned, yerthe cannot pardon the cofts which 
are taxed. 4. Alrhongh the ſentence by the ap- 
peale is ſuſpended to many purpoſts , yer untill re- 
verſall, the party had intereſt in the coſts, nor pardc- 
_— » and after a conſultation was granted for the 
coſts. 


Pages Caſe, 30, Eliz. in the Exchequer, fol. 52. 


I Demiſeth to his wife who is an Alien , and before 
"thedeath of the Teſtaror indenized , the date of 


the Letters Patents is corrupred , fo thar they _ 
, OY ae 
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Lib.5: Knights Caſe. 20T 


dare afrer his death , ſhe obtaines an exemplificati- 


on, by Commiſſion under the Exchequer Seale , it is 
found that ſhe was analien, and an Information is 
brought againſt her, and fhe pleads the exemplifica- 
tion. 1. Reſol. This office is void, for' every office 
of Intirling,as this is; ought to be by Commiſtion un- 
der the great Seale ; bur an office of InſtruRtion 
may be under the Exchequer Seale. 2. It a ed 
not, what authority the Commiſſioners had', bur In- 
quiſitio capia Virtute Cujuſdam Commiſſionis, &c. 2'That 
the exemplification was pleadable by the Sratete of 
13, Eliz.c. 6, which extends to all Patents wharſoe- 
ver withour any reſtraint : An Exemplification,and an 
Inſpeximus, as an Innoteſcimus and a Fidimus .are all 
one : A Conſtat cannot be had without Afﬀidavir, and 
itis when Letrers are caſually loſt ; An Innoteſcimus, or 
a Vidimns, are alwayes of a Charter of Feoffment:, of 
other Inſtrument, not of Record. 


Knights Caſe, 31. Elix Communi Banco. fol. 54. 


T He Prior of Sr. Fohn of Fe. 29. H. 8. Leaſed divers 

houſes, reſerving 5 {7 10.5.11.d per annum at the four 
uſuall feaſts in L. viz. for one houſe 3.4.11. d. and fo 
ſeverally of the others, with condition of re-entry for 
non payment , and after furrenders to H 8. who in 
Amno 36. grants one houſe to the Leflee, and another 
in fee, the Lefſee dyeth ; Itis found by Inquifiri- 
on in the Com*. of Mjid*. by Commiſſion under the 
Exchequer Seale , that 39. 5.5. d. parcel] of the ſaid 
rent was arrear at M.for a quarter of a year,before the 
return of the office or ſciſore the King grants rhe refi- 
due of the houſes to one who leaſeth to the Plaintifte, 
who upon entry of the Executors of the firſt leſſee 
brings trefpas-and the Court being divided, it was ar- 
eved in the Exchequer Chanber by all the Judges. 
| | I: RE» 


« 202 Specots Caſe, Lib.s, 


I, -Reſol.. This is an intire Leaſe, and the viz. is 
bur adeElaration of rhe ſeverall values of the houſes, 
and no ſeverance of the reſerygrion, bur by apr words 
diyers Fares Way: be, ſeverally leaſed by one de- 
miſe, and ſeverall rents feſeryed. 2. Admitring them 
ſeverallrents, yer rhe condition, is. intire , and in caſe 
of acommon perſon .by ſeverance - of any part of the 
reverſion, will be extind, 3. This being in caſe of 
the King his -patentee of. part ſhall nor rake advan- 
rage-of the condition, bur rhe. King himſclfe may, 
and the patentee rowhom, he. grants the reſidue, al- 
zgh the Leaſe originally made by a Sabje&. 4. Al- 
though it be: found that more was arreare then was 
reſerved. quarterly, yer it ſufficerh that the office had 
matter of ſubſtance, and the Jury in M. may finde 
which are the wſuall feaſts in L. 5; The grant after of- 
fice and before the cerurne of it is good , and by entry 
without other ſciſure the Leaſe is voyd. 6. This office 
under the Exchequer Seale is ſufficient to intitle rhe 
King roaChaccelt. | | ; 


Specots caſe. 32. Eliz. Banco Regis in Error fol. 57. 


< & ya feme bring: a Qu. impedit againſt the Bi- 
ſhop of .E; and declare thar ]. A. was feiſed of a 
Mannor, 10 which an advowſon was appendant, and 
.demiſcd ir..to the: feme far life ,, and they preſented 
DD. W, who dyed,and fo it belongs to them ro pre- 
ſent ;;.the., defendant. pleads that the plaintiffe pre- 
ſented one who is ſchiſmaticus inveteratus , whereof he 
gave notice to the Plaintifte 3 Ic was adjudged for rhe 
plaintifte ,.in the common place, an Error brought 
thereypon, | 

3; Error, Becauſe no. preſentmear, alledged in }. 
A. bug over-raled for the preſentment of the plain- 
ifte., : is ſufficient for themſelves. 2.: The bop 
3:8 | | Ccugine 


Libs; —Foſtars Caſe. 203 


ought not to ſhew any particular ſchiſme, for the 
Court of the King eangor judge of it, bur the Biſhop 
1s judge : aiſo it is cauſe to remove a Coroner, qui 
minus idoneus : It was anſwered that he ought. ro ſhew 
the herefie. in _cerraine, and although. the Biſhop is 
Judge, yet becauſe his AR is notof Record , it is tra= 
verſable, ;and although ir. belongs not to the, Kings 
Court.z0-judge of Herefies , yet the generall cauſe 'of 
ſuire being m'.their connſance , they ſhall determine 
of it by adviſe of Divines,, and the canſe of removing 
a Coronar 15 nor. trayerſable. 3- The Biſhop is twice 
amerced, and a man can be amerced bnr. once to- 
wards One man, &c. It was. anſwered , that he was 
bur once amerced ; for. the Judgement 1n. the Kings 
Bench was but a reherfall of the former , yer admir- 
ting, the ſecond Judgement thereby yoyde 3 ;never- 
thelefſe. the firſt Judgement is good by the common 
Law, without damages , Quod fuit conceſſum per totam 
Curian. | 1-3 


. Foſtar. 32. El. in Banco le roy. fo.59. 


JF was reſolved that the Conſtable having a war- - 
rant to bring one coram aliquo Juſticiar', 8c. it is ar 

the ele&ion of the Officer ro bring the party fo at-. 
tached to what Juſtice he will ;' For it js greater :rea- 

ſon to give the ele&ion to the Officer , who ( in pre- 

ſumption of Law) is a perſon indifferent, and ſworne 
10. execute his-'cffice duly then ro the: Delinquent. 

"Wray chiefe Juſtice ſaid ,. that a Juſtice of Peace may 

make his warrant to bring the party before himfelfe, 
and jt is -gGo0d: and fſifficient in Law 5: for it-is moſt 
like, that he hath the beſt knowledge of the matter, 
and. thereſcre moſt fic ro. do [Juſtice in- that matter-: 
vpon refyſall to finde ſurety, the Conſtable may com- 

nit him without a new wargant. 


Gooches 


Lib.z. 


Gooches Caſe. 32. £1 mm Banco lt roy. fol.60. 


204 Gooehes caſe. 


VVYRo chiefe Juſtice faid, thar if A. make a frau- 

dolent, conveyance of his Lands to deceive a 
purchaſor againſt the Statute of 29. El. ond continu- 
eth in poſſcffion, and is repured as owner ; [B. enter- 
eth in communication with A. for the purchaſe, and 
by accident B*- hath notice of this fraudulent convey- 
ance 3 Notwithſtanding he concludes with A. and 
rakes his affurance. In this cafe B. ſhall ayoyd the 
faid fraudulent conveyance by the ſaid AR, notwith- 
NKanding the notice ; for the At by exprefſe words 
hath made rhe frandulent conveyance voyd, as to the - 
purchaſor. And for as much as that is within the ex- 
preſſe provifion of the Stature , it ought to be taken 
and expounded in ſuppreſſion of fraud, Reſolved,rthar 
fraud way be my in Evidence, becanſe the eftare is 
voyd by the a of 13. Eltz. and fraud is hatched m 
ſecret, in arbore cava ({F opaca. 

And according to this opinion , it was reſolved 
Per tot' Cur' in communi banco Paſche 3®. Jac. where one 
Buſhlck, had made-a fraudulent eſtate of his Lands 
within the Stafute of 29. E/iz. ro A. B. and C. and 
after offerefl ro ſell theſame to one Standen,and before 
the affurance by Bulbcke, Standen had notice thereof, 
and notwithſtanding proceeded , and tooke the afſu- 
rance from Bullock, Stenden avoyded the former afſu- 
rance of jraud by the ſaid a&, for the notice of the 
purchaſof cannor make that good , which an AR of 
Parliament hath made void 2s to him. And ir is true, 
Nuad non'decipitur qui ſeit ſe-deeipr, Bur in this caſe the 
purchaſor is. nor deceived ; for the fraudulent con- 
veyance whereof he had notice is made 'void, ( as to 

him) by the Statute, and therefore he knew itcould 
not hurt him, 


: Sparries 


Lib.5. Sparries Caſe. 205 
Sparries eaſe. 33. Eliz. in Scaccar, fol.61. 


N aQtion of Troyer and conyertion , the defendant 

pleads that there is another ation depending in 
the Kings Rench for the ſame Trover , and good ; 
for in ations which comprehend no. certainty , as af- 
ſize or treſpas, this is no plea before a Count; be- 
cauſe thereby it is made certaine, and then it is2 
good plea, and nor before : bur in this ation and debr 
and detinue; it is a good plea at the firſt, becauſe they 
are certaine: that an aRion is depending in an inferi- 
our Court is no plea. 


Cafes of By-lawes. 


Chamberlaine de Londons caſe. 32. El, in Bancs 
le roy. fol.66. 


Inhabitants of a village without any - coſtome, 
may make Ordinances or By: Lawes for reparation 
of the Church , or of high«wayes, or any ſuch thing, 
which is for the publique weale generally; and 
this caſe the conſent of the greater part ſhall binde 
all withonr any cuſtome , vide 44. E. 3.19. -But ifit 
be for their owne private profit for that Towne, 
as for their well ordering of their common of paſture, 
or ſuch like, then without cuſtome they cannor make 
by-Lawes. And if it be a cuſtome, yet the greater 
part ſhall not bind all, if ir be not warranted by the 
cuſtome ; for as cuſtome hath created them , ſo they 
oughr to be warranted by the cuſtome; 8. E.2. tt. off. 
As pontage,murage, tolle, and fuch like, as appcaretfhh 
m 13.H.4.14. In which caſes the ſummes for repara- 
tions of the Bridge walls, &c. ovght to be fo reafona- 
ble, rhar the Subje& may have more benefit thereby 
then charge, 
Clerks 


Clerks caſe. 38+ Eliz in communz banco.. fol. 64. 


Ing Edward 6. didincorporate the Towne of 'St. 

nes, and granted them ro make Lawes and Or- 
dinances, &c.. The Tearme was kepr there, and-the 
Major,&c. by afſenc of the Plainciffe, affeſſed every 
Inhabitant fcr the charpes in ereRing of 'the: Courts 
there, and if any did refuſe ro pay, &c. ro be impriſo- 
ned, &e. the- plaintifte being Burges refuſed to pay), 
&c. and'the-Major juſtified, &c:-and it was adjudged 
no pleazbc, For this Ordinance is againſt Magria Char- 
24, ca.29. Nullus Liber homo impriſonemur, which a& hath 
been confirmed diyers times, (viz.)thirty times , and 
the afſent of the Plaintiffe cannot alter the Law in this 
caſe. Butt Was reſolved that the Major, &c. might 
infli& reaſonable penalry, but nor impriſonment , 
which penalty ought to be levyed by diſtreſſe ; for 
which oflenee an ation of Debr lyeth, and'the plain- 


rifte in this caſe had judgement. | 
Teffigys caſe. Michaelis 31,32. en Bink/e Roy. fo. 66. 


VV Han Zeros Gene. | brooght a prohibition a» 

gait; Abraham Kenſbley', and Thomas Foſter , 
Church dens of Hayleſbham in Com” Suſſex, for thar 
they ſpe&him:in Court Chriſtian'before Door Dru- ' 
Jeor certadnc money impoſed upon him withour his 
Went, fox. repaire of the Charch, That the Church- 
wardens , with the affent of the greateſt parc of the 
Pariſhioners juxta: quantitatem | &y qualitatitm poſſeſſi- 
num 05 redd:t” infra dif parochiam exiſtent. - Deter- 
mined and agreed to make a taxation for repaire of 
the ſaid Church, and that notice of fach aſſembly 
was given jn the Church,at: which day the Church- 
wardens and greater part of the Pariſh , which wry 
Inere 


not the Church of anorher 


conulans'de 
ton whownrt in $s. E.1, 


Leffor a Pariſhioner. 


| nerally received for Law, 


Lib. 3; : Teſfrays \ Caſe. « 


there aſſembled , made a taxation (viz 


207 
UIR,Z EVETY QC- 
cupier of Land for every acre 4.4. &c"Geffray dwelt 
| in another Pariſh; and declared that the Pariſhioners 
of every Pariſh ovghr ro rae their Church , ,and _ 


Pariſh. Cooke of cquncell 
with the defendant demurretf in Law, and afcer ma+ 
ny argumenrs' a Wwrit' bf nutration was granted, 
And'it was refolved, That the "Court Chriſtian: hath * 

reparatione corports ſrve navis Ecclefta'* Brit-  . 


And'in the Statute of *CircumppeFe agatis, but int 
| KRebus manifeſtis errat qui authoritates legum allegat quia 
| perſpicue vera non ſunt probanda. It was alſo reſolved, that 
although Geffray did dwell' in another Pariſh, yet for 
that he had lands in the ſaid Pariſh, in his proper poſ- 
1 Ffeflion,heis in the Law Parochianus de Hayleſham. 

| ) But it was reſolved, that where there was4 'Farmor 
| of the ſame Lands, the Lefſor that receiverh the rent 
ſhall not be charged;but the Inhabitant is the Pariſhi- 
oner:and the receipt of the 'rent doth notmake rhe 


Divers: of the'Civill Lawyers: certified the: Court; 
thar the Church-wardens, © and a greater parr of the 
Pariſhionefs' ( upon a generall warning ) afſembled; 
may maKke-2 Taxation by their Law; and- the'ſame 
ſhallnor charge the Land, bar the Perfon>in reſpe - 
of the/Lands for equality and indiftereney, and this 
was the firſt leading caſe \that was adjudged and re< 
ported in out Books ronching theſe 'marrers, and mu- 


ny cauſes afrer were adjudged thus, andnow'1r 'is ge- 


The 


'- 208 Chexeys caſe. 
The Lord- Cheneys Caſes 33. Eliz. Incur. Wards, 
' fol. 68. Fs 


INa deviſe of Lands by writing, an averment: out of 

che will, ſhall not be received for a Will concern- 
ing Lands,%c. ttobe.in nar | 4 x by any a- 
verment out of the ſame 3 otherwiſe it were great in- 
convenience that not any may know by the: written 
words of the Will, what conſtru&ion to make, if it 
migu be controuled by collaterall averment our of 


Caſes of Vſury. 


Burtons caſe, 24. Eliz. banco regis, fo.69. 


A Lends to T. w. 100.L 75. Jul 21. Eliz. in con- 

fideration of which, T. W. grants to him a rent 
charge of 20.1. per annum , the firſt payment to be ar 
the Nativity, 1580. upon. condition of payment of 
the ſaid-100./. this is out of the Statute of Viury, for 
he had a 100.1. for a yeare and aquarter, withour con- 
fideration, and if he pay it within this thme, A. ſhall 


not have the rent, ſo that he was nor affured- of any 


conſideration : Butif it were agreed betweene them 
that the 100.7. ſhall nor be paid , this is within the 
meaning of the Statute, A Demurrer is a confeſſion 
of all fuch matrers in fa& onely, as are well and fſuftt- 
ciently pleaded. = | 


Claytons caſe, 37. Eliz. Com'*. Banco. fo. 70. 
TJ 7 pound was lent for halfe a yeare to have 


for it thirty-three pound, if the ſonne of = 
| obli- 


Lib. 5. 


an © op www, aw oc 


Lib.5. Hoes caſe, 


obligee be thenin life,if not 27 pound , this is with= 


in the intent of the Statute of Uſury : Uſura dicitur - 
ab uſu (F «re , [quaſi uſutra, (1. nſus «ris; Et uſura eſt _ 


commodum certum , quod propter uſum rei: mutuate recipt- 
tur : Glandvile, lib. 7.cap. 16. ' 


- Foes Caſe, 34. Eliz. fol. 70. 


Duty certaine upon a condition ſubſequent may 
be relcaſed , before the day of the performance 
of the condition, bur a dutic uncertaine ar the firſt , 
and upon condition precedent to be made certaine 
afrer, this in the meane time 1s but onely a meere 
poſſibility, and cherefore cannot be releaſed. And it 
was adjudged 4- El. in communi bancs ,, that by a re- 
leaſe of all ations, ſuites , and quarrels, a covenant 
before breach of ir is not releaſed thereby. Bur by & 
releaſe of covenants, the covenantor is diſcharged 
before the breach, vide Litt*. 170. | els 
. Areleaſein the time of vacation to the Patron 
diſchargerh an annuity, wherewith the Parſon is 
charged in reſpe& of the paiſonage, and a warranty 
may be releaſed before ſuite, becauſe he may have a 
warrantia chartv. 


St, Johns Caſe, Eliz. Banco Regis, fol. 515 


DA4ggs, Piſtolls, &c. are within the Stitute of 33. 

H.8.-ca'. 6. the fame Statute doth prohibire 
Crofſe- bowes, and under the ſame name ſtone- bowes 
are forbidden ; for ifa ſmall alteration or agdirion 
ſhould defeat the penalty of the a&, the Stature 
ſhould be of ſmall cfte&. And it was reſolved , that 
the Sheriffe, or any of his Officers, for the berter exe- 
curion'of Juſtice, may carry handguns or orher wedl- 


pons inyaſiye or defenſive, 2nd not reſtreined by the 
P genes 
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5r0 Williams cafe, Lib.s, 
generall prohibition of the ſaid ad; vide-3. H.y. fox. 


William's Caſe. 37" Eliz, Baneo Regis. fol.72. 


Ne man ſhall not have .anaQtion of the Caſe for 
common Nufans made in the high way, becauſe 
It is a common Nofans, and it is not reaſon, that any 
parxzicular perſon ſhould have an Afton, for then eve- 
ry particular perſon might have an aQion for the ſame, 
and ſo [thereby one might be puniſhed an hundred 
times for one cauſe. © Bnt if any particular perſon 
- have more particular damage then another , hemly 
haye a particwlar ation upon the Caſe for this: parti- 
cular injury , and fot common Nuſances, which are 
equall to all the Kings people: 3. the common Law 
hath appointed other Courts 'Cwiz. ) Leers, 8&c.-A 
preſcription to do Divane Service in a Chappel for the 
Lord and his Tenants 1s remediable only in rhe Cour 
Chriſtian 3 but for the Lord and his private family;/an 
action of the Caſe lyeth for the Lord onely. © ©» 


Caſe of Orphanes of London. 35. Elt. Banco Regis, fol. 37. 


TE any Orphane of London fue for gcads, Sc. in the 
Court Chriſtian , or of Requeſts, a prohibition ly- 
eth, becauſe their government by their cuftome be- 
| Jongs to the Major of L.So if a Will be proved in the 
Conret Chriſtian, the probate whereof belongertv.0 
the Lord ofa Mannor. , 2} 


VY5marks Caſe, 36 Eltz. Barco Regts, fol.74./ 


PLaintiffe in an Eje&ione firme.,. connts of a Leaſe 
of R. S. the defendant pleads in Barre as Inden- 
ture of bargaine and fale ( and ſheweth'ir) by the ſaid 
R.S. ro E, W. who was{fiſed untill difleifed by x $ 
: who 


T Libis, Chiftons caſe. 778 


who leaſed to the PlaintHte,and he as ſervant to E.W. 
enters 3 Three Termes after the Plaintifte, replies, 
that the bargaine and ſale was upon condition, which 
was broken , and the bargainor entred and leafed to, 
him;and did not ſhew forth the deed of bargaine and” 
faile :: Judgement given for the defendant. 

i, Reſol: Whena-Deed is ſhewed ro the Court, it 
yemaineth in the Court all the Terme' in Judgement 
of Law , becauſe: the Terme js but one day in Law, 


-andrh's as well co ſtrangers as parries, to rake advan- 
rage thereof without ſhewing ,, but at the end of the 
/Terme it ſhall be delivered to the party ,' if it be not 


denied, for thewit ſhallremaine in Corr to be dam- 
ned; if it be found nor his Deed. 

-..12;: The Courſe in the Kings Bench is', that impar- 
lances to plead in barre are entred, but not imparlan- 


£e540 reply or rejoyne , ſo that the Replication here, 


alchough-it be three Termes afrer the Barre , yet it 


ſhall be intended here che ſame Terme, and fo he ſhall 


not need to ſhew the Deed. 


Cliftons Caſe, 35. Elix. fol. 75. 


Fa woman Tenant for life take a Husband which' 
commirteth waſte , and: after the wife dyeth the 
husband: is diſpuniſhable of and for ſuch waft; for 


the Writt is Luare de communi” conſilio, (5c. *proviſum ſir 
- quod.non liceat alicut vaſtam venditionem ſeu deſtruttionem 


facere de terris,C9c. ſibi demifſis ad terminum te vel an- 
norum, (4c. And 7n this caſe the Husband hath noc 
any eftate for life in-this land; bur the wife hath cſiace 
for life, and the husband but onely an eſtace nn _her 


;:rtght; and fo-he is not within the AR. 


o* 
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212 | Pilkingtons Caſe. Ltb.5. 
Pilkingtons Caſe. 43. Eliz. in Bancole Roy, fol. 76. 


T was reſolved, Per tot' Cay, that when a diſtreſle is 

taken for damage fefant , that the party may tender 
amends untill the beaſts be impounded ; but after 
they be in the pound, they are in the cuſtody of the 
Law, and then the tender cometh too late. It was 
alſo reſolved, that tender of amends to the Baylifte 
or ſervant that taketh them, will not ſerve ; for he 
cannot deliver the diſtrefſe once taken , no more then 
change the avoury of his Maſter, or demand rent upon 
acondition. of. reentry. 


The Earle of Pembr ookes Caſe, 36. EL banco regis, fol. 96. 


ere the defendant ſheweth a deed to the Court 
che Plaintifte may pray it to be entred inhac,verba 
the ſame terme, bur not aſter. 


Pagetts caſe, 35. EI. in communi Banco , fol. 76. 


T was reſolved, that if tenant for life, the remainder 

for life the remainder in fee, if tenant for life ma- 
keth waſt in trees , and after he in remainder for life 
dye; an action of waſt,is maintainable, for the wait 
done in the life of him in remainder for life , becauſe 
it was to the diſinheritance of him in remainder 
in fee. And now the impediment ( which was the 
meane eſtate for life) is taken away. Et remoto im- 
pediments emergit a#lio ; It was reſolved that when the 
trees are cut downe, the property thereof belongeth 
to him in remainder in fee. And where itis ſaid m 
ſome Bookes, That he in remainder or reverſion in 
fee,ſhall not have an aRion of waſt, it is to be inten- 
ded , during the continyance of the meane remain- 
CEL, 


\ Lib.s. Booths Caſe, 213. 
der. And in other Bookes is ſaid in this caſe, that an 


action of waſt doth Iye, it is intended after the-death 
of him in remainder for life. 


Boothes caſe, 36. Eliz.. in communi banco. fol. 97. 


Geyer Booth brought an ARjon of waſte againſt 
Skevington,and declared that Sir VVilliam Booth de- 

miſed for yeares to Enſor, who aſſigned to Skeving- 
ton. The Defendant pleaded an aſſignment ro Elizabeth 
Cave , before which aſſignement no waſt was made; 
the plaintifſe replyed, and ſhewed the Statute 11.H. 
6.ca. $. and that the grant to Elzabeth Cave was 
made to the intent he fhould not knowagainſt whom 
to bring his aRion, and averred* that Skevington did 
take the profits ; the defendant rejoyned that Eliza- 
beth Cave granted her eſtate to A. who demiſed to the 
defendant at will, and traverſed the fraud, &c. the: 
plaintiffte demurred , it was reſolved, that every 
aſſhgnee of every Leſſee mediately or immediately is 
within the ſaid a& 3 for the Statute was made to ſup- 
preſſe fraud, and deceipt, and therefore it ſhould be 
taken moſt beneficially. Secondly, that he in rema'n- 
der is within the ſaid at, as wellas he in reverſion. 
Thirdly, The intent of frand aforeſaid , is not traver- 
ſable, but the taking of the profics, which is a thing 
notorious, whereof the Country may have kuowledge. 
In a formeJdon che Tenant pleaded, Non tenure, the de- 
mandant ſaid, that he made a Feoſſment to perſons 
unknowne, to defraud him of his tenancy,and to keep 
theprofits, the pertinancy of*the profigs, and not the 
Feoftment is traverſable. 
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21 4 SAMOns Caſe. Lib.5. 


* *  Samons Caſe, 36+ Elix. Banco Regis. fol. 77. 


1: Piaintifte and Defendant referred all contro- 

verſies to the Arbitrement' of I. S. who did arhi- 
trate that the Defendanr ſhall enter into an oblipari- 
,on to the Plaintifte, that the Plaintifte and his wife 
ſhall injoy.certaine lands which he had not done; this 
15 voyd for the incercainty of what ſumme the obliga- 
tion ſhall be, for the award ought to be certaine , like 
2 Judgement: Alfo the award was void as to the fent, 


« 


for the was a ſtranger to the ſubmiſſion. | 
Grayes Caſe. 37. Eliz.Banco Regis, fol. 78. Replevin. © 


THe Plaintiffe intirles himſelfe in Barre to the avoy- 
= ry to'Common, &c. which was traverſed , rhe Jy 
fonud tharevery,&c. time of minde have uſed to pay 
for the Common a hen and five egges 3; the Plaintiffe 
had jedgement, for he needs not ſhew more then 
makes for him, ſor this is nor Modus commune , paying 
ſo much, nor parcel of the iſſne , bur a.collaterall re- 
.compence to be pa'd for the Common , to which the 
Terrctenans had remedy, bur if the Terretenant had 
no remedy, then the Commoner ſhall have the Com- 
mon Sb modo, and may be diſturbed by the Terre- 
tenant. 


Fitz* Herberis Caſe, 37. Eliz. Banco Regis. fol.g7. 


. FT He Father Tenant for life , the remainder to 'he 
_ * Sonne nn raile, leaſeth for yeares.to A.to the in- 
tent to barre the ſonne , A. infeoffeth I. S.' to whom 
 theFatherrelealeth with warranty , and dyerh , this 
.. doth not barre the Sonne, for although that the cil- 
i(&;ſin'v;hichis made by the fecffinent, precedes the 
; warrails 


[ Lyb.3.: 
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warranty, Yet becanſe ir was to that intent, the Law 
will adjudge upon the intireaGt, and ſo. a warranty by 
' difſeifin. 2. Alrhough the difſeifin was made to the 
Father, yet becauſe he confented untojr, the warran- 
ry commenceth by diſſcifin ; bur if the Father had 
made a feofiment in fee and dyed, this hall binde the 
ſon, if-it be with warranty. 


Foordes Caſe, 37. Eliz. Com, Banco, fol.81. 


A Prebend kaſeth for 70. An. Patron Deane and 

Chapter conficme dimifſionem prediflam in forma 
predifta fa". for 51 yeares (5 nom ultia 3 this is a con- 
firmatijon for all the Terme ; for when they confirine 
dimiſſionem,8cc. for 5I yeares , it is repagnant, bur if 
they had recired the Leaſe, and confirmed the Land 
for 51 yeares, this had been good , for they have an 
authority, coupled with an intereſh, otherwiſe if onely 
a bare avthoriry : but by what words foever they con- 
firme a leate for life, or gift in taile for part , this is a 
confirmation of all, becavſe they are incire z fo if the 
eſtare of the diſleiſor, orhis leſſee for life be confirm- 
£d for an houre, yer all is confirmed, 


| Caſes of Cuftomes. 


Snellings Caſe. 37. Eliz. Com”. Banco. fol. 82. 


, Erings debt upon an obligation againſt an Ad- 
® miniſtrator, who pleads there is a cuſtome in L. 
tharan Adminiſtrator ſhall pay debts upon contrat 
ro a Citizen, as well as upon obligation, and that I. 
S.upon a contra had recovered; and good, I. Re. 
ſol. Alchough that debt is given againſt an Admini- 
ftrator by the Statute of 31. E. 3. yer becauie they 
| P 4 werg 
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were charged as Executors before , ſo that onely the 
name is changed, the cuſtome generally alledged is 
good. 2. The ordinary by taking the goods was 
chargeable at the Common Law. 3. This Cuſtome 
binderh ſtrangers. 


The Caſe of Market-overt, 38. Elix. fol. 83. 


Hopps in L, are Marketts overt for things to be ſold 

there by the trade of the owner, therefore if plate 
be ſold there in a Scriveners ſhop. the property is not 
altered, otherwiſe in a Gold-ſmichs-ſhop, if he who 
paſſeth in the ſtreet may ſee it. Nota, the reaſon of 
this caſe extends to all Markets oyert in England. 


Perimans Caſe. 41. Eliz. Com. Banco fol. 24. 


/ 


T is a good Cuſtome of a Mannor that all fales of 
"Lands within that Mannor be preſented at the 
. Court of the Mannor.0bj. What remedy if the Stew- 
ard will not except the prefentment. Reſp. What 
remedy if the Clerke will not inrolle a deed of Bar- 
gaine and ſale, and therefore Caveat Empter. 2. Ohbj. 
That Intereſt is by the feoftment veſted in the fe- 
oftee, which ſhall not be deveſted by the Cuſtome. 
Reſp. That livery was ordained to give notice , and a 
Cuftome which addeth more ſolemnity, and notice 15 
good. | 


Str Henry Knivets Caſe. 38.Eliz. Banco Regis, fo. 85. 


"Enant for life , the remainder in fee, leaſeth for 
yeares, the Termor is ouſted, the ditſeiſor leaſerh 
for yeares, his leflee ſowes the land, tenant for life 
dyes, hegin the remainder enters, 1-S. rakes the 
DR oo Eo eb Corne, 


Lib. 5. Penrins Caſe. 217 

Corne, he in remainder brings Trefpas. The righr- of 
the Corne is not in the Plaintifle or Defendant; bur 
in the Leſſee for yeares of Leffee for Life, but the 
Leſſee of the difſeifor had right againſt the Plaintifte ' 
by reaſon of the poſſeffion: and for thar if he h:d plea- 
ded that he had entred tro take the Corne , this had 
been good, but becauſe he pleaded Non culp. the 
Plaintifte had judgement for the Enty, and was barred 
ſor the reſidue. 


Penrins Caſe, 38. Eliz.Banco Regis fol.85. 


W  P. Brings a Quod e7 deforceat in nature of a 

*Wrir of Right in Wales,and after the miſe joyn- 
ed is nonſure, Judgement finall is given , he brings 
the like Writ, and the firſt Judgement is pleaded in 
barre, the demandanr demurres, and adjudged againft 
him, and he brings Error. T1. Although by the Sta- 
tute of 13. E. 1. Triall of Right in Wales ſhall be by 
Common Jury , yet Judgement finall ſhall be given. 
2. Erroneous Judgement finall in right ſhall binde 
untill it be reverſed. 3. Judgement finall ſhall not be 
given upon default of the Tenant ina Writz, but a 
hon _ ſhall ifſue, for peradvenrure he may fave his 
defaulr. | 


Caſes of Fxecutions. 


Blumfeilds Caſe, in bancole roy. 39. Eliz. fo. 86. 


'F Wo men were Lound joyntly and ſeyerally in an 
Obligation , the one was ſued, condemned , and 
taken in Execution, and after , the other was ſued , 
condemned, and taken in Execution, and after , the 
fiſt eſcaped, and the other brought an: Audita quere - 
la; 


219 Garnons Caſe. Lib.s, 
Iz ; and although the Plaintifte might kave his AGi- 
on againſt the Sherifte upon the eſcape, yet untill he 
be ſatisfied indeed, the other cannot have his Audita 
quzrela, for if the defendant beſued by one Writ. or 
ſeverall proces, although the entry be , fuod unice 
flat executio. This is to be underſtood, of one Execcuti- 
on with fatisfaRion,for he may have three bodies in. 
Execution. In communi banco inter Lynacre (5 Rodes caſe, 
Hil.33.El. It was adjudged, that notwithſtanding the 
Conuſor ina Statute Staple was taken and eſcaped, 
yet his goods and lands upon the ſame Statute , may 
be extended,for the eſcape,and the ation which the 
Plajntifte might have againſt the Sheriffe, is not a ſatis: 
faion of the debr. And if fo the Canuſar be taken 
and dye in execution, the Conuſce ſhall haye executi- 
on of his goods and lands. And it was adjudged, 24.E. 
int. Joanes fy Williams, that where two men were con- 
demned in a Debr, and the one taken and dyed in ex- 
ecution, yer the taking of the other was lawſull, and 
then it was Reſolved , Per. tot. Cur. that if a defendant 
dyc in execution, yet the Plaintifte- may have a new 
execution by Elegit, or Fiert facias, &c. 

The Execution of the body is an execution, but not 
a ſatisfaRion, as appeareth in 4.H. 7,8. and 33. H.6. 
47. In Hillaryes Caſe adjudged , bor a gage for the 
Debr, for the words of the Writ are, Capras I. S. Ita 
gasd habeas corpus ejus coram Juſtic. noſtris, Ec. ad ſatis- 
faciendum G.L de debito os danmis,C5c,and fo his body is 
taken to the intent he ſhould ſatisfie , and when. the 
Defendant hath paid the money, he ſhall be diſchar- 
ged out of Priſon, | 


Garnons Caſe, 0. Elix,, ſo'. 88. 
| ow recovered againſt Walwyn , in an Adton of 


Debt, and Cut-lawed the defendant after judge- 
ment, 


Lib.d! 


— 
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ment, and ſued a Cap. Utlag. and delivered the ſame 
to Garnon the Sheriffe , who did rake the Party and 
before the rerurne of the Writt, che Defendant eſca- - 
ped: andrhus ir was Reſolved , that if one at the 
Common Law have judgement in an Action of Debr, 
and afrer Judgement Our-law the Defendant ,. then 
the Plaintifte is at the end of the Suite, for any pro- 
ceſ't to be ſued in his name. Yer it the Defendant 
be raken by Utlary , ar the Suite of the King, no La* 
ches being in the Plaintifte , in continuance of his 
Proceſle, he ſhall be in Execution for che Plaintiffe, 
if he will, for reaſon requirerch , thar if the King ſhall 
have benefitiby the Suite'of the party. So the Plain- 
tifte ſhall have benefit by. the Suire of che Ring, if 
judgement in error be afhrmed within rhe yeare, a Ca- 
pias. er Fiert facias , lyerh withour any Scire factas, 
although in another Courr. 


Froſts Caſe, in commun? banco, 41. Eliz. fo..89. 


Roſt recovered Debt and damages againſt B. who 

was Out-!awed after judgement, and a Cap. Ut- 
lagatum, delivered to the Sherifte of London, Laborne 
a Serjeant arreſted the ſaid B. in Fleet ftreet , Ad re- 
ſpondendum, A. Laborne kept B. in his Houſe, and then 
Froſt came to Laborne with the Sherifts Warrant, 
to Arreſt B. upon the ſaid Cap. UVilagatum, the which 
to doe, Laborne refuſed, and afterwarcs the Sherifte 
ſuffered the ſaid B. to goe ar large, and upon this 
mat-er , Froſt brought his Aﬀion upon' the caſe a- 
gairft the Sherifte , and ſuppoſed thar the Sherifte 
did Arreſt the ſaid B by vertue of the ſaid Cap. Utla- 
£1um, and thar he'{uftered him to goe at-large, and 
.the Defendant pleaded , Non. permiſit eum ire ad lat- 
gum: The Jurie found all the ſaid fpeciall. matter, 
and judgement was given for' the Plaimtiffe, * For, 


firſt 


i 
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firſt it was reſolved , Tharwhen a man 1s in cuſtody | 


ot the Sheriffe by Procelle of the Law, and after ano- 
ther Writ is delivered unto him to apprehend the 
body of him who is in his cuſtody, immediately he is 
in his cuſtody by force of the ſecond Writ, by judge- 
ment of Law although he make no attuall arreſt of 
him, for to what purpoſe ſhould he Arreſt the par- 
ty that is already in his cuſtody , Et Lex non preci- 
pit inutilia quia inutilis labor ſiultus ; and the words 
of the Writ are; not onely captas, (yc. but allo Salvo 
cuſtodias, (5c. Tha quod habeas corpus coram, (Fc. and fo he 
ought ſafely to keep him, vide 7- H, 4. 30. And the 
Defendant ought not to be diſcharged, untill he had 
found ſurety to fatisfie the Plaintifte by s. E. 3, 
Caþ. 12. | 


Hoes caſc, 42, Eliz. fol. 89. In th? Exch-quer. 


Xecution of a Writ of Execntion , as well at the 

Suite of a common perſon, as at the Kings ſuite, 
1s good without returne of the Writ, for ifa man be 
Arreſted npon a cap. ad ſatisfaciendum , the Executi- 
on 1s good although the Sheriffe do not returne 
the Writ, and fo in all Writs of Execotion,where the 
Sherifte doth onely execute the ſame as cap ad ſatis- 
faciendum, habere fac ſeiſmnam vel.poſſeſſimem Fieri Facias 
Liberat. Tf the execution be duly made, it is good, 
bur if cap. in Proceſle be not returned, the: arreſt is 
not lawfull, for there the intent of the Writ is, to 
bring the party to anſwer rhe Plaintifte, and in caſe 
of an Elegir , :for there, the extent is ro be made by 
Inqueſt, and not by the Sheriffe oncly ; and the 
Writ ought to be returned , otherwiſe it is of none 
eftet. In this caſe it was reſolved , that when one 
kath a power of revocation, yer if he ſufter any thing 


tobe lawfully executed, as touching that , he cannor 
| make 


4 
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make any revocation : as if a man make a Fetter of 
Atrourney to another; to do any thing , before exe- 


cution he may revoke it , bur after Execution Law- 


fully done it cannot be revoked 3 if one to whom 
another 15 indebred, be Outlawed , and he that oweth 
the money, payerh it ro the King, and the Outlacy is 
afrer reveiſed, yet the Creditor fhall recover his 
Debr againſt the party, if the goods of an Out-lawed 
perſon be ſold by the Sherifſe vpon a cap. Vtlagat' and 
after the Ourlary is reverſed by Error, the Defen- 
dant ſhall have reſtitution of his goods, for the She- 
rifte or Eſcheator, is not compellable to ſell the 
goods , but he may keepe them, to the uſe of the 
King , agreeing to the Booke. 20. Eliz. Dyer. 363. 
bur if a Sherifte by vertue of a Fieri Facias , ſell the 
goods,, and after the judgement te reverſed by er- 
ror, the Defendant ſhall not have reſtitution of the 
goods, but the value of them , for which they were 
ſould. And the reaſon is, the Sherifte is compella- 
ble ro Levie the Debt of the goods of the Defen» 
_ and therefore great reafon that the Sale ſhould 
and. | 


Semaynes caſe, 2. Jac, fo. 91.Banco Regis. 


Hat the houſe of every man is to him as his Ca- 
ſtle, and Fortrefſe, as well for his defence a- 
gainſt injuries and violence, as for his repoſe 3 that 
if a man kill another in his defence or per-misfortune, 
withour any intent, yer, it is fetony, and he ſhould 
looſe his goods and Chattells, for the great regard 
that the Law hath to the life of a man. Bur if 
Theeves come to the houſe of a man to rob or mur- 
ther , and the owner or his ſervants kill any of the 
Theeves, in defence of him ogghis Houſe, this is not 
felony , neicher ſhall he looſe any thing 3 any man 
may 


_.422 Semaynes Caſe. 
may aſſemble his Neighbours - or friends to Guard 
| his Houſe againſt violence , but he-may nor affemble 
them to goe with. him to the Market or abroad, to 
ſafe- guard him againſt viclence) and the reafon of all 
this,is, Domus ſua criq; eft tutiffimum refugtum. It is 
reſzlved,. that when any houſe is recovered by any 
reall ation, or by E}jectione firme, the Sherifte may 
breake the houſe, and deliver ſeifin or polleſkon. It 
was alſo reſolved, that in all caſes where the Ring is 
Party , the Sherifte may breake: the Hooſe ( if the 
Doores be ſhuc. ) and make Execution of his Wrir, 
bur before he breake-the Houſe , he ought to figni- 
fie rhe cauſe of his comming , and make requeſt” to- 
have the Doores opened, Weſt, 1 Cap. 19. which: 
Act is bur an aftirmance of the Common Law, bur-if 
the. Officer break the houſe when he might have 
the Doores opened, he is a Treſpaſſor, 41. Aﬀſ. pl. 35. 
For fclony, or ſuſpition of Felony, the Officer may 
breake open the Doore ; in all caſes where the Door 
15 open, the Sherifte may enter ,, and make Executi- 
on of his writ either ſor body or goods, at the ſuire of 
a ſub e, or the Lord may diſtraine for his rent. But it 
was Reſolved, that the Sherifte at the ſuite of a com- 
mon pcrſon-(upon requeſt made toopen the Doores 
and denyall thereof ) ought not to breake open the 
Doore or the Houſe, to execute any proceſle art rhe 
Suite of any Subject, or to excente a Fiert factas, he- 
mg a.writ of Execution, but he is a Treſpaſſor, yet 
If hedoe Execution in the Houſe, it is good inthe 
Laws being done, it was alſo Reſolved, thar the houſe 
ofa man 1s not a Caſtle or defence for any other 
perſon but for the owners his Family and goods, and 
not to prorect another, that flyeth into'the ſame; or 
the goods of another, for then the Sherifte upon re- 
. quelt and denyall,, may breake thehonſe , and: doe 
. Execution. Andrhis.is proved by the —_— 
c | Weſt. 


Lib.s. \ 
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Weſt. 1. ca 19. whereby it is declared , that the She-. 

rifte may breake the Houſe or the Caftle to make re- 

plevin.,, when the goods of another that he hath de- 

ſtrayned, are conveyed away, uo prevent the owner , 

= in this caſe the Sheriffe muſt demand the goods 
rſt. 


Burwicks C aſe, 29. Eliz. in Exchequer. fol.g3. 


THe Queene 28. Die Julij, Anno. 26, demiſed 
;& the mannor of Sutton, to Humfrey Barwick tenend. 
ſtebi-g die confeFionis. It was reſolved that the fame 
- 28: day of July, is excluded , aud the demiſe began 
the 29. of July. Ir was alſo Reſolved, that an eſtate 
of freehold cannot commence In futxro, but ought 
it0 take efte& preſently in Poſſcfiion , Reverſion , or 
Remainder. ALeaſe for yeares may commence jn 
-furvre, but not a Leaſe for life, and the reaſon is, for 
;Ahata Leaſe for yeares may be made withour livery 
.and-ſetfin.,, bur an eftare of Freehold may not be 
: made without livery , either in Deed or in Law, and 
+ therefore when a man makerh a Leaſe for Life » ro 
commence ar a day to come, he cannet make a pre- 
ſent Livery to afurure eſtate , and therefore in this 
.caſe norhing paſſeth, and ir is all one whether ircom- 
mencethat a day to come , of Yeares to come, for 
the diftance of the rimes doth nor make alteration 
1 this caſe; bur'in the caſe of rwo joynt Leffees ; the 
, Kivery made to one is good in the name of borh , for 
They have an intereſt in the Land , *before their en- 
ſy , and livery to one in the name of both , maketh 
an .aRua}l poſſeſſion in both , which is ſufficient to 
;-ſapport the remainder to a third perſon m Fee, 
Vide Claytons Caſe, in the Fifth Booke, Lycenſe ro 
- Oceupy Land for one yeare, 15 a Leaſe for one yeare. 
5. H, 95. 4. in conſideration of a former demiſe - 
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be ſurrendred, which was falſe and void;is a void con: 


fideration, 2s to the Queen. 


Goodalls caſe. 40. EI. Banco Regis fo. 98. 


(COnditions for payment of money touching inhe- 

ritance, ought to be truly performed , and not co- 
yenous , ' if they concerne a third perſon. The Law 
doth nor finde an aſlignee.in Law where there is an 


afſigne in fat,, Expreſſum facit ceſſare._ tacitum ; affir- 


med in the Exchequer-Chamber upon - Error there 
brought. 


Counteſſe of Northumberlands caſe, 40. El Communi 
banco, fol. 97. | 


Itton and the Counteſſe of Northumberland his wiſe, 

Sir Thomas Cicill , Knight, and Dorothie his wife , 
VVilliam Cornewalleys, and Lacy his wife, arid the Lady 
Davers, Daughters and Heires of the Lord Latimer, 
broughr a (-Luare impedit ) againſt Hall , who plead- 
edareleale of VVilliam Cornewalleys , pendente breve, 
and it was adjudged that this ſhould bur goe in. Barre 
onely againſt VVilliam Cornewalleys and his wife, and 
the Writ ſhould ſtand for others , and all ſhall veſt 
in the others, becauſe intire, and in therealty , pre- 


ſentment of the Leffor and Lefſee is not double , for 


the Leffor's onely traverſable. 
Burtes caſe.qo. El. in communi banco, fo.98. 


Erween FVhebſter and Burie in Eje&ione firm a 
ſpeciall verdi& was given upon divorce betweene 
Burie and his wife, cauſa frigiditatis > and that his wife 
for three yeare, atter the marriage » Remanſit vi1g0 
intafta propter perpetuam impotentiam generations in vl- 
1?» 


Goodalls Caſe; Lib.s. 
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10 (9 quod vir fuit inaptus ad generandum ; and in this 


ſpeciall verdid, all the examinations of the Witneſ- 
ſes, upon which the Judge in the ſpirituall Court was 
moved to give his ſentence, by which the perperuall 
diſabilitie of Bary ad generandum was manifeſt , were 
reade 3 and by whith it was pretended , thar the iſſue 
which he had by a ſecond wife was illegitimate, and 
this was the doubt of the Jury. And it was adjudged, 
that the iſſue of the ſecond wife was lawfull, for it is 

cleare that by the Divorce ( cauſa frigiditatis) the mars 

riage is diflolved a vinculo matrimonij , and by conſe- 
quence, either of them might marry afcer, then ad- 
mitring that the ſecond marriage was avoydable, yer 

it remained a marriage untill it was diffolyed, and by 
conſequence , the ifiue that is borne during the co= 
verture, ( if no djyorce be in the life of the parties ) 


. is lawfull, Et homo poteſt efſe habilis (3 inhabilis diverſts 


jemporib4s, and Judgement aftirmed in Error. 
Flowers Caſe. 41. El. Banco Regs. fol. 99. 
N indiment of perjury upon 5s. EL. for giving 


falſe evidence to the preat Inqueſt, 1s not with- 
in the Statute, for it muſt be in matter depending in 


 iaite by Bill, Writ, a&ion, or information z vide le 


Statute. Plus peccat author quam ator. 


Rookes Caſe, 40. Ehz. fel. 99. 


hk. 


Hat the Commiſſioners in the Comiflion of Sewers 
ought to tax all which are in damage , or in dan- 
ger of damage, for non-repaire of the Bancks, and 
-n2t onely him, which hath che Land next adjoyning 
to the River. The Commiſſion is grounded upon the 
Statute 6. H. 6. cap. 5. for if the Law were other- 
wiſe, great inconyenience might follow, for it might 


C. be, 


226 Penruddocks Caſe. Lib.s5. | 


He, that the rage and force of the water might be 
iuch, thar the value of the Land adjoyning would nor 
_ Terve to amend the Bancks, and therefore the Statute 
would have all in perill, and which take commoaditie 
by the making of the Bancks to be contributory ; 
for qui ſentit commodun ſentire debet (5 onus CF ipſs leges 
cupunt, ut jure regantur. 

And notwithſtanding by the words of the Commiſ- 
ſion, authoririe is given ro the Commilſtioners, to doe 
according to their difcretions 3 yet their proceedings 
ought to be limitted and bounded with the rule of \ 
the Law, and reaſon. For diſcretion is a knowledge, 
or underſtanding to diſcerne betweene right and 
falſhood, truth and wrong, ſhadowes and ſubſtances | 
equity and colourable elofſes and pretences, and not 
ro doe according. to therr wills and private afteRjon 3 
For a learned Man faith ; Tal diſcretio diſcretronem 

,confundit. 


Penruddocks Caſe. 40. Eliz, fol. 1co. 


IN a quod permittat betweene Clarke aflipnee of Tho- 

mas Chichley , plaintitte > and Ed: Penruddock and 
- Mary his wife defendants, aftignee of one John Cock, 
for that Cock 20.8bris 19, Marie ere&ed upon his ſree- 
hold a houſe in S*, Fohns ſtreere fo neere the Curte- 
lage of an houſe of Thomas Chichley, that Domus 1lla 
ſuper pendet, Anglice, doth overhang magnam paytem vi- 


delicet 3. pedes curtilagij the plainrifte,fic quod aque pluvi- Þ 


ales de eadem damo aecedentes ſolum ejuſdem curtilagty con- 

terunt (F magnopere ac indies magis magiſq; conſumunt (F 
Devaſtant , ac ea ratione curtilag* pred. quolibet pluviale 

ternpore humeGlat”. Go inundat. exiſtit, quod pradifius Hen- 

ricus Clarke inhabitans in eodem Meſſuagio nullum proft- 

cuam ſeu eaſtamentum de eodem curtilagio percipere poſſit, 

. ad accurnentum laberi teruenti pred?. (5c, And it was re- 
| ſolved, | 


| 


— 
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ſolved, that the diſtilling of che waters in the time 
of the Feoftee or aflignee is a new wrong 3 and this 
Writ lyeth after requeſt of amendment. bur not be- * 
fore , but it lyeth againſt him chat did the wrong 
wichout requeſt, and the aQion good, &c. 


Windſors Caſe. 41. Eliz. fol. 102. 


J] a quare impedit by Windſor againſt the Archbiſhop 
of Canterbury for the Church of Buſcort in the 
County of Bark: It was adjudged that if two have ti- 
tle to preſent by turne, and- the one preſent, whe is 
admitted, inſtiruted, and induRted, and afterwards is 
deprived for Crime, Herefie, &c. yet that Patron 
ſhould nor preſent againe, but-that ſhall ſerve for his 
turne. So likewiſe if he preſent a meere Laicus, 
which was admitted, inſtituted, and inducted, al- 
though ir be declared by ſentence, that he was inca- 
pable, and therefore voyd ab mmitio, yet becauſe the 
Church was fuil nntill the ſentence declaratory be 
pronounced, yet that ſhall ſerve for his Tarne. But 
when the admillion and inſtitution are meerely voyd, 
then that ſhall nor ſerve for one Turne, as if a pre- 
ſentee be once admitted, inſtituted, and indutted, 
bur hath nor fubicribed to the Articles, &c- accord- 
ing to the Statntc of 13. El. by which iv this cale the 
admiſlion, inſtirurion, and induction are voyde, 23+ 
El. DierpP. ult'. acc. | 


Hungatts caſe. 43. El. Com. Banco. fol. 103. 


Vng:tt brought an aRion of- deht wpon an Obli- 
gation againſt Meſe and Smith, the condition 
was to performe an award between the plainriffe on 
the one parcie, and the defendants on the cther ; 
a quod arbitrian pred.fiat of deliberetur utrique partum 
Q 2 pred. 
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pred. before ſuch a day, the arbi tramenr before the 


day. was delivered to the Plaintifte, and to Meſe, bur 


nor to Smith, Judgement was given againſtthe Plaine 
tifte; It:was reſolved, that if two be of one partie, 
and two of another, and the words are, Ita quod deli- 
ber. utriq; partium , That the delivery of the arbitra- 
ment to one of the one part, and another of the 0- 
ther partie is not ſutticient ; For the partie is to be 


intended of the whole partie, for one is as well with-. 


in the penaltic and danger of the Obligation as the 
other ; and wterqz is taken ſometime Diſcretive, ſome- 
times ColleFive , Secundum ſubjefam materiam ; bur 
here it is taken Colleive. 


Bakers caſe. 42. Eliz. fol. Tog. 


F a plaintifte in evidence ſhew any matter in wri- 
ting or record, or any ſentence in the Eccleſiaſticall 
urt, whereupon Law doth ariſe, and the defendant 
Otter ro demutrre in Law upon the ſame, the Plain- 
tifte cannot refuſe to joyne , or wave his evidence, 
and fo on the other partie, and the reaſon is for that 
matter in Law, ſhall not be purin the mouth of Lay- 
men ; but the King in-this caſe js ar libertie. 


Boulſtons caſe. 40. El, in communi Banco. fol. 104. 


T was adjudged that 'if a man make Cony- bor- 
rowes in his owne Land, and the Conies encreaſe 
to ſo great a number, thart they deſtroy his Neigh- 
bours gronnd adjoyning 3 The Neighbours may not 
. have an aJion of the caſe ; for preſently when the 
Coneys come into his Neighbours ground hee may 
kill them, becauſe they are fere nature. And in this 
caſe it was reſolved , that none may newly ered a 


Dove-houſe, but the Lord of a Mannor , and my 
OC) 
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doe, he may bepuniſhed in the Leete; But no a&i- 
on of the caſe Iyeth for any particular man, for the 
infinitnefſe of ations that might be brought. And of 
this opinion touching the new ereRing of a Dove- 
cote , was Sir Roger Manwood, chiefe Baron, and the 
Barons of the Exchequer in the Exchequer Cham- 
ber, | 


Aldens caſe. 43. Eliz. Com. Banco. fol. 105. 


Uncient demiſe is a good plea in an Eje&one 

firms, alrhough ir is not in treſpas, becauſe by 
mrendement the freehold may come in debate, and 
the intereſt of the Land is bound ; auncient demeſne 
is extendable upon a Statute by Elegit , but in an aſf- 
 fiſe by tenant by Elegit ; auncient demeſne is a good 
plea. 22. Aſſ. Pl. 45. 


| Sir Henry Conſtables caſe. 43.El.in banco le roy. fo. 106. 


NOrvivg ſhall be ſaid Wreccum mars , but ſuch 
goods onely , which are caſt or left upon the 
Land by the Sea : Flotſam maris , 15 when a Ship is 
drowned, or otherwiſe periſh, and the goods flote 
upon the Sea 3 Fetſam mars, is when a Ship is in pe- 
rl of drowning, and for disburrhening thereof, the 
goods are caſt jnto the Sea , and after notwithſtand- 
ing the Ship periſh. Lagan vel pots Ligan , is when 
the goods ſo caſt out of the Ship, and the Ship pe- 
riſh, and ſuch goods are ſo ponderovs that they fſinke 
to the bottome , and the martiners to the intent to 
finde them, binde thereunto a Boy or a Corke, or o- 
ther ſuch thing ro finde them againe 3 Et dicitur Li- 
gan a Ligands, and none of theſe words which are cal- 
led Flotſam, Fetſam, or Ligan , are called wreck, fo 
long as they remaine in or upon che Sea ; bur if any 


(2 Of 
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of them be caſt upon the Land by the Seas then it is 
faid to be wreck, and by the Statute 15. R. 2. ca. 3. 
the Lord Admirall ſhall not have conuſance or juriſ- 
diction of wreck of Sea 3 bur of the other three hee 
hath ; for wretck is when the goods are caſt upon the 
Land, and fo within ſome County, whereof the Com- 
* mon Law may take conufance 3 Bur the other three 
are upon the Sea', Mags proprie dici poterit wreccum, 
fi Nazis frangatur oF ex qua null vivus evaſit, (5 max- 
ime ft dominus rerum ſubmetſus fuerit , & quicquid inde 
ad terram wvenerit erit domini regis 3 wreck may by pre- 
ſcription belong to the Lord of a Mannor. It was re- 
ſolved alſo, that the ſoyle upon which the Sea doth 
flow and reflow, ſcal. Berween the high water marke, 
and the low water marke, may he parcell of the Man- 
nor of a Subject. 16. &l., Drier. And it was refolved, 
that when the Sea doth flow, ad plenitadinem mari, 
the high Admirall ſhall have juriſdiRion of every 
thing done upon the water , berween the high water 
marke; and the low water marke, as felony, &c. No 
proofe is allowable by the Law , but the verdi of 
twelve men 3 part of the goods were wreck, and part 
nor,8& dawage aliefſed intirely , ergo Indgement given 
for the defendant. The King ſhall have floatſam upon 
the Sea, becau'e within the ligeance of the King. 


Frxleys caſe. 43. El. Banco Regis. fol. 1c9. 


J* was reſolved , if a Felon ſteale ary goods, and 

leave them in a Manncr, or Toirne, or in his houſe, 
or in the hovſe of another, or hide them in the earth, 
or any other ſecret place, and afrerwards fly, ihele 
goods are nor ſorfeired, nor waife goods in the La, 
for waiſe j5 where a felon in purſuire, waveth or ica- 
vety the goods, cr for feare ro be raken. thinking thar 
purſue was Cr 1s made, having the goods will jm 'n 


v1 
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his poſſeſſion, ftyeth away and leaveth the goods. In 
theſe caſes the goods ſhall be ſaid waved in Law ; Bur 
if he had not the goods with him, when he did fly be- 
ing purſued, or for feare of being apprehended, the 
200ds are not waved,nor forſeired,but the owner may 
take them againe when he will , without any freſh 
ſoite. Bur if the Felon in his flying wave them , the 
g00ds are forfeited by the Common Law 3; If the Fe- 


| Ton upon ſrcſh ſuite be nor atraint, at the ſuite of the 


owner of the goods. And the reaſon that wave is gi- 
ven to the King, is for defaulr of the owner , that he 
doh nor make freſh ſuite after, for ro apprehend the 
Felon. Wherefore the Law doth impoſe the penaltie 
on the owner. | 

Bona fugiitvorum are the proper £ocds of him thar 
flyeth away for ſclony 3 Bur it is ro be obſerved, that 
ifa man Hly for telony, his gocds are not forteired, 
untill they be ſound by indi&ment or otherwile law- 
fully found of record upon his acquitall, that he fled 
for the ſeiony, they cannot be gjaimed by preicripti- 
on, becauſe the things ſorfeited by matter of re- 
cord; cannot be claimed by preſciiprion. 

But waife,ſtray,treaſure trove,wreck of the Sea,&c. 
which thivgs may be gained by uſage without mat- 
ter of record, there a man may preſcribe to nave Brs 
na OF catalia felonum 5 in {ome caſes Bena' 75 cataila 
fetrum iha'!l be forfeited by conviction, and ſome- 
times without convicGion, but alwayes when any ſor» 
fciture is of any gocds of felons, it onght to appearg 
of record, and that is the canſe that ſuch goods can» 
not be clajmed by preſcription. 

Deowenda, are goods which cauſe the death of a 
man by miſadvencure , and are not for{eited , unt:!! 
they be found of record, & thcrefore cannot be clai- 
n:<d by preſcriprion,$ the Jury that preſents or finds 
the death, oveht to finde and appriſe the Deadandam 

Q 4 al'o, 
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alſo , omnia que mevent: ad moriem -ſunt - deodamda';''Bong 
(y catalla in exigendo poſitorum, are whenany be appea- 
led or indiQed of felony, and he withdraw or abfent 
himſelfe , for ſo long-time as an exigent: is awarded 
, againſt him for his abſenting ( whictris a flying away 
in Law ) he ſhall forfeite all his goods and chattells 
which he had at the time of the exigent, and after 
be found not guiltie, 22. Lib. A» Looke the Statute 
2x. H. 8. ca. 11. concerning goods waved, and for re- 
ſtiturion, &c. 


 Mallaryes caſe. 43. Eliz. fol. 111. 


Endring rentto ane and his heires, and to one or 

' © his heires, are all one ; But a Feoftemenr tenendum 

to one or his heires, is but during the life of the 

| Feoffee ; Nemo poteſt plus juris in alium transferre quam 

3pſe babet : this caſe conſiſteth much upon arturne- 
ments. vide le caſe. 


Wades caſe. 43. Eliz. in Communi Banco. fo- 114- 


A Man was bound to pay 250.-1i. Legal.monet. Anglia, 
on a day ceriaine, the laſt rime of the day, that 
ſo much money can be nrmbred is the beſt time, fo 
thar it be before the ſetting of rhe Sunne, and the 
moſt convenient time by Law, that both parties may 
meete : five ſhillings in Spaniſh money , and two pi- 
ftolets in gold were tendered. It was reſolved. that 
the Spaniſh filver was Iawfull money of England by 
Proclamation in tempore Philippi &y Marie , and ſo 
French Crownes 3 for the King by his Prerogative 
and Proclamation may make any forreigne coyne 
Jawfull money of England : That if a man tender more 
then he is bound to pay, it is good » Omne maj;# con- 
inet in ſe minzs , That the tendring of 250. hi. in bags 
withyut 
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without :ſhewing' or numbering the fame is good ten- 


"der, if rhe truth be that rherewas fo mich, 017: Win- 


ters caſe , if there be any conmerfeir money :- the 
ſame yet if the partie then accepr the lame , hc can- 
not compel rhe'parrtie to change it, or if it be a rear, 
or for non- payment a reentree, yet the once accep- 
rance is good, and the leſſor may not reenter. 


Foliambes Caſe. 43. Eliz. fo. 115. 


1 a writ of Eſtrepement , the Sheriffe may reſiſt 
them thar will make waſt, or cur downe Trees, 
and if he cannot otherwiſe, he may Impriſen them, 
and may make watrants to others, and he may take 
Poſſe comitatus for his aide. A writ of Eſtrepement Jy- 
cth in an Action of walt, as well before judgement 
as after. 


Olands Caſe, 44, Eliz. Banco regis. fo. 116. 


Feme Copy-holder Durante viduitate , ſowes the 

Land, and taketh RKusband, the Lord ſhall have 
the Corne , for although her eſtate was incerraine, 
yet it was determined by her own a@ ; fo if Lellee 
at will fowe the Lands and determine the will, bur 
if Biron and Feme are. Leſſees during the coverture, 
and the Baron ſowe the Land, and they are afrer 
Divorced, Cauſa precontratts , the Baron ſhall have 


the Emblements, becauſe this is the AR of the 
Court. 


P;nmells Caſe, 44. Eliz. fo. 119, com. banco. 


PTmell brought an Adtion of Debr upon an Obli- 
garion againſt Coe, of 16. /. for payment of 8. /. 
Io, 5, on the 11, of Nov, 16 00, The Defendant 
E plead- 
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plcaded, that at the inſtance of the Plaintiffe before 
the ſaid day he paid him 5. /. 1o. s. and ic was re- 
ſolved by all the Court, that the payment of a le(- 
ſer ſumme in ſatisfaction of a greater ſumme, cannot 
be fatisfaRion for all , ſo that by no poſſibility a mea- 
ner ſumme may ſatisfie the Plaintifte of a greater 3 
bur the Gifc of an Horſe , Cowe, Robe, &c. in fati(- 
faction is good. 

Bur in this caſe it was reſolved , That the pay- 
ment of a parcell, and acceptance thereof before the 
day, in ſatisfaction of all, is a good ſatisfaction, in re- 
ſpe& cf the circumſtance of time 3 for peradventore, 
parcel] of that before the day, may be more bene- 
f.iall unto him then the whole ſumme of money ar 
the day, and the value of ſatt;faRjon is not mareriall, 
for if I be bound to pay you To. L. at W:jtminſter, 
and you requeſt me to pay 5. l. at Yorke, and you 
will accept che ſame in fo!} ſati>faftion of the 10. /. 
this is a good ſatisfaCtion in reſpect of the place, bur 
in this caſe, the Plaintifte had judgement for the in- 
ſufficienr pleading , for he did rot pleade that hee 
had payd 5. 1. to. s. in full ſaris'ation, ( as by Law he 
ovghr } but pleaded the payment of part generally, 
and che Plaintifte accepted the ſame in full facisf2&1- 
on » and aiwayes the manner of the render, 2nd of 
the payment ſhall be direfted by him that maketh 
the tender and payment, and not by him that ac- 
' ceptern it, 


Edriches Caſe, 1. Jacobi. com. banco. fo. Iif. 


Rent charg? is granted ro B. for the life of C. 
the Grantor leaſeth for life to D. the remain- 
der in Fee to E. C. and D. dyes, B. diſtraines E. for 
all arceares, this is good by the Statute ot 32. H. & 


cap. 57 
| Whe'pdales 
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Whelpdales Caſe, 2. Jacobi, com. banco. fo. 119. | 


N Debt brovght againſt one joynt Obligor the De- 
fendant pleads Non eft fatum, adjudged for the 
Plainrifte, 

1. Reſolved, he may pleade in abatement of the 
Wrir, but not Non eſt jaclum, for every one is obliged 
1 the intirety, therefore if Debt be brovght againſt 
both, and one is curlawed, the other who appeares 
ſhall be charged with all. 

2. Ifa Deede he avoidable by plea , he ſhall nor 
pleade, Non eft faFfurn. 

2+ If a Deed be made voyd by Statute, he ſhall not 
plezd Non eft faftum , but ſhall avoide it by plea, bur 
ifa deed by matter Ex poſt fafo, become not his deed, 
he plead Non eft faFum, as if one deliver a deed to de- 
liver over to I. S, who refuſeth, &c. 


Lengs Caſe, 2. Jacohi banco regis. fo. 120. 


þÞ Xceprion to the Indirement of Murder, the In- 
ditement was taken , Infra ltbertatem ville de C. 
and C. where the Tore 1s done, is Bot (aid to be 
within the L berry. Refporiſe, chat ro Inditements 
certainty to a ccreaine intent 1n generall ſufticeth 
aad not to every particular intent, tor that is, Nimia 
ſudtilttas, ard it ihall be intended, ihr the Ville of C. 
Is within the Þherty of C. the Indidtment is, Qund 
dedit wu 'niss ſuper anteriorem partem crports ſubter Mamil- 
lam , where ſhould he DManmillan. Refoived, that 
falle Latine ſhall nor quaſh an LoGiHmenrt, if the 
word be ſenfible , and rheſe rwo words art good Li- 
tine , alſo this is ſup#1fluous, for Super ameriorem par= 
tem corpores , is ſufticienc, and ſhall be intended rhe 
Irauze berwixt the Neck and Tirghs. 2. Vuſnus, 

where 
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where it ſhould be Plaga, over-ruled becauſe Synonz- 
ma. 4. Le depthe is not ſhewed , ir was ſaid , that it 
did penetrate all his body , whereby it appeareth 
that it was mortall. $s. Itis faid, that the wound 
did penetrate his body, and not the Buller, this is 
ſignificant enough. 6. Percuſſit wanteth, and for this 
cauſe the Indi&ment was quaſhed, for in all caſes of 
death this ought to be, except in caſe of poyloning, 
and for this laſt error the Outlary was reverſed , and 


H, D. was diſcharged. 
Saffins Caſe, 3. Jacob. fo. 123. com. banco. 


A Man maketh a Leaſe for yeares to commence af- 

rer the end or determination of a former Leaſe 
In eſſe. The firſt Leaſe endeth, the ſecond Leſſee 
doth not enter, but he in reverſion entereth, and ma- 
keth a Feoftement, and levyeth a fine wich Procla- 
mations,and five yeares paſſe withour entry,or claime 
of the ſecond Lefſee. If this fine be a Barre, was the 
Queſtion, and it was reſolved to be a Barre, for the 
Starute of 4. H. 7. c. 24. ſpeakes of intereſt, and a 
Leaſe for yeares is an intereſt within the Statutezſo of 
renant by Elegit, &c. 


De Libellis famoſts. 3. Jac. fo. 125. 


Libell may be made as well againſt a private 
+ * man as againſt a Magiſtrate , Non refert , whither 
the Libell be true , or whither the party be of good 
fame, or ill fame , for it incireth all che ſame Family, 
Kindred, or Society to revenge , and fo rendeth by 
conſequence to the effuſion of blood. It was reſol- 
ved in the Starre-Chamber, 44. Ehz. Hallywoods Caſe, 
that if any finde a Libell, and would preſerve him- 


ſclfe out of danger, if it be againſt a private man, the 
finder 
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finder may either burne it , or preſently deliver ir to 
a Magiſtrate, but if it concerne a Magiſtrate or pub- 
lick perſon, then he ought to give it to a Magiſtrate. 
A Libell may be as well by words,Verbis ant cantilenis, 
as Writings, and by Pictures or Ignominions Signes, 
as Gallowes, &c. The Paniſhment is by Indiment, 
as in the Starre-Chamber. 


Palmers Caſe, 8. Jac. fo. 126. banco regis. 


Ke Gardian in Chiyalry ſhall have the fingle va- 

lue of the Marriage of the Heire without render, 
otherwiſe the Heire may defeate the Lord by Marri- 
age, cr goe beyond the Sea, and ſo prevent the Lord 
of any tender, if it were requiſite. 


Caudreyes Caſe. 33. Eliz. in Treſpaſſe. 


THe Jucy found the Statute of r. Elz. cap. 1. and 
cap. 2. and that the Plaintifte was deprived for 
Preaching againſt the Booke of Common Prayer 3 
by the Biſhop of Loxdon, una cum aſſenſu, &c. 
Refoly. 1. The deprivation was good for the firſt 
offence, becauſe the AR of 1. Eliz. for uniformity 

of Common Prayer doth not abrogate 1. Elz. for 
Ecclefiaſticall Juriſdiftion without negative words, 
and by an exprefle proviſo the Juritdition of the 
Biſhop is ſaved. » 

Reſolv. 2. That ſentence given by the Biſhop by 
—_ of his Collegues, ought ro be allowed by our 

aw. 

Reſolv. 3. The Commiſſioners ſhall be intended 
SubjeRs borne, &c. Stabimur preſumptiont, &c. Alſo 
it is found that the King authorized them, Secundum 
formam Statutt. | 

Refoly. 4. The AR of 1, Ez. for — 

uri. 
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Juriſdiftion was onely declaratory, for the King be- 
ing an abſolute Monarch, and head of the body pe- 3 
Iitick, had plenary power to miniſter juſtice to his 
Subjedts in Cauſes Ecclefiaſticall and remporall. 
See Circumſpefte agatis. 12. E. 1, and Articult Cleri. g, 
F. 2. Reges ſacro oleo uni ſunt ſpiritualts juriſdiefionis 
cazaces. See there diverſe judgements, Lawes, and 
Ads of Parliament, cited to prove the Kings ſupre- 
macy in Caufes Eccleſiaſtical). 


The End «f the Fiſth Book. 
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THE SixTH Hoak. 


Where Services intire (hall be Ap= 
portioned. 


Bmnentons Caſe , 36. Elix. In the Court of Wards. 
Fo!. 1. 


ORD and Tenant of three Acres, by 
Homage, Fealty, a Hawke and Snite of 
*"2jl Court, the Tenant makes a Feoffte- 

ſq; ment of one Acre, the Feoffee by 
the common Law ſhall hold by all in- 
tire ſervices, annuall and. caſuall, and 
the Statute of Qua emptores Terrarum , doth not ex- 
tend to intire ſervices, but by the Statute of Marlebr. 
c. 9. the Feoftees ſhall make but one Suite, and 
he who doth it ſhall have Contribution againſt rhe 
others , if they are ſeverally infeofted, otherwiſe if 
zoyntly. 

2. Intire ſervices ſhall he mulciplyed by the AG 
of the Tenant, and extin& by the Ad of rhe Lord, 
as if he purchaſe part. 

3. By Acof the Lord intire ſervice for his private 
benefit is extin&, otherwiſe if ir be for the publick 
g00d, fo; works of Charity, Devorion, or Adminiſtra- 
tion of Juſtice. 

4. If part comes to the Lord by a@ in Law, = 
the 


Bo -- Markals Caſe. Lib.6. 


the intire ſervice remaines, except in Caſe where 
Contribution is to be made, for the Land ſhall not 


contrib ute. b 
s. If part comes to the Lord by AR in Law , and 


of himſelfe as by recovery in a Ceſſavit, all the intire 
ſervices are gone. 


Where the Paroll ſhall demurre for the 
nonage of the Demandant , and whzre 
the Tenant fhall have his Age. 


Markals Caſe, 35. Eliz. com. bauco. fo. 3. 


N a Zormedon in the remainder by an Infant of 

a remainder limitted to his Father, and his heires 
the Tenant cannot pray; thar the Paroll may demnr, 
bar in a FormeJon in the reverter he may : In aQi- 
i Ons aunceſtre]l, the Tenant may pray .thar the parol 
may deniurre, becauſe a right onely dilcends to the 
Inſant , and the Law will not ſufter him ro ſue, for 


feare thar he may looſe for want of underſtanding , 


bur i1 polteffory Adions he cannor, becauſe then e- 
very one will pur Infants our of polleſtion , and it 
would be miſchievous if they ſhould nor regaine 
their poſicihon noriil full age : So iris in all Writs 
where the caule of 2&ton happens in ihe timeof the 
Infant. And as ro &Gions aunceſtre!l, rhey are of 
two forts, Droimrel! and poilefory, the firſt is where 
alright onely diſcends from rhe Aunceſtor, and the 
Infant onghrt ro lay the explees 12 the Aunnce- 
ſtor, and there the T<nant { withonrt plea pleaded) 
may pray thar the paroll my demurre but if the 
Aunceſtor were never in poſſeſſion ( as in this caie 


<he was not) and the Infant himſc!fe is the frft in 
V119M 


Lib9. | Molyns Caſe. | 241 


whom it veſts there ( without plea. pleaded ) hee ſhall 
not: pray thatrhe Parol may, demurre : bur ifa. righc 
diſcend from an aunceſter who was in pofſeſſion , al- 
thovgh the'ARipadoth nor. diſcend, the Tenant, may 
pray that the parol may demur., as if Non compos mentis 
alien and dye : In a&ions aunceſtrell poſleflory, the 
paro] ſhall not demur wichour plea : bur if at the com- 
mon Law the Tenant had pleaded a feoftmenr of the 
aunceſtor,then he may pray,8c.by the Statute gf Glxe- 
ſter,cap.2. aideth chat in the Writs of Cofinage, Beſaiel, 
and Aiel, but this extends not to other aRions, ina 
Formedan, in the deſcender,where an Infant recovers, 
bur a limitced eſtate the Paroll ſhall not demur with- 
out plea, in an Aſſize, or afſize of Mordauncefter , the. 
Paroll ſhall nox demar becauſe the Jury is to appeare 
the firſt.days. and try all things. . _ | 
The Statute of VVeſim. I cap. 46: Age is taken, q- 
way in entry upon difleifia , where freſh ſuite is made, 
buran Infant ſhall have his age in all reall Actions, 
where heis in by difcent, and the Action is not foun- 
ded upon his owne wrong , except in Nuper ob:tt , and 
Partitione facienda, where both are in poltcſſion or ar- 
raint, for the miſchiefe of the death of the. Petty Jury. 
The Stature of VVeſtm.2. cap. 40. Ovuſteth the age of 
the vouchee in cxj, in vita, and Sur Cuj. in vita,although 
that the Tenant will anſwer, if the parol ought ro de- 
mur,. yet the Coutt ouzhr ra award that the paroll 


tha!l demur, 
Sir Jabn Mohns Caſe, 40. Eliz. in Scaccar, fol.$. 


Ing Edward the third , : Lord Abbot of Y Veſtmin- 
fter, Meſne, and C, Tenant. C. is attainted of 
Treaſon , the King grants to Sir Fo. Mo Tenendum de. 
nobj; of dlits capitalibus ang cans illius jer ſe mule 
; : ; Co 


242 IV beelers Caſe. Lib.s 

- Wc. the Meſnalty is revived. Obj. 1, That the tenure 
ſhall be Per ſervitia inde debita , at which time no ſer- 
vice was due to the Meſne. 2. An eXprefle renure 
of the Ring is limitred, and it cannot be immediately 
holden but of one. -To the firſt ic was anſwered, 
thac there ate ſufficient words torenew the Meſnalty,. 


becaufe the intention of the King, appeares to be - 


fo, andit isreaſonable, that the Miſne who offended 
not ſhould nor ſufter loſſe. 2. it ſhall be hol- 
den immediately of the Abbor, and mediatly of the 
wy 55 | 


Wheelers Caſe, 43. Eliz. in Scaccar.o, fo. 6. 


He Eing grants Land Tenendum” by a Roſe, Pro om- 

.** nibus ſervitiis, this is Socage in chicfe, and the te- 

'nvre ſhall be by fealry and a Roſe, and (Pro omnibus) 

"js to be intended of- other ſervices which the Law 
doth not imply. 


Reſolutions and Diverſities when a Barre 
11 one ation ſhall be a Barre in another. 


Ferrers C aſe, 41. Eliz. Com. Banco. fol. 7. 


F one be Barred by plea to the Writt, he may 
have the ſame Writrt againe 3 if by plea tothe adti- 
on of the Writt he may have his right a&ion : If the 
plea be-to the aftion , and he be Barred by Judge- 
ment upon demurrer, confeſhon or verdi&, in per- 
ſonall ation it is a Barre for ever, and in reall ai- | 
- ons heisputroa Writt of higher nature, as Barre 
. $n aflife barreth one' in Entry in nature of an affiſe 
but he may have an affze of Mortdaumeſter , &c. 
4:12t Barre is nor- perpetual if thoſe who are bow | 
ve 


| 


@y. Af 
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Spencers Caſe. 243. 
have wot the meere right, therefore the heire in taile 
who is barred ſhall have the ſame a&Rion, ſoof the 
ſucceſſor of a Parſon, if he doth nor pray in aide of the 
Patron and Ordinary 3 He who loſt by default before 
the Statute of Weſtminſter, 2. cap. 4. was put to 4 Writ 
of Right, and if he could not have this writ, he was 
without remedy : In caſe where a Writ of Ent 

in the poſt lyerh now, no remedy was before the Sta- 
cute of Marlebridge, cap. 29. but a Writ of right. See 


there {divers inconveniences which inſue upon the 


breach or alteration of the auncient and.fundamen- 
call rules of the Common Lav : Intereſt Reipublice ut 
ſit finis lirzum. 
Where aWrit ſhall be brought by Jour- 
neys accounts. | ; 


Spencers Caſe. 45. Ekz. com. banco, fol 9. 


| JFa Formedon abate for undue ſummons, the de- 


mandant may have another 'by Journeys 'accompts:. 
I. Reſol. If a Writt abate by default of the deman- 
dant himſclfe , he ſhall nor have another Write by 
Journeys accompts, otherwiſe it is if by default of 
the Clerke or Sherifte as in this caſe : If a Writt a- 
bate for nontenure of all, he ſhall not have, &c. bur 
if a Prcipe atate for non-tenure of parcell, he ſhall 
have another, ſo if it abate for joyntenancy of part of 
the demandant he ſhall nor have a new Writt be- 
cauſe he had notice, otherwiſe it is of the part of the 
Tenant : And this Writt ſhall be alwayes betwixr 
the parties to the firſt Writt , and of the ſ2me, quan-» 
ticy of acres: A Judiciall Writt ſhall never be ſued 
by Journeys accomptrs , becauſe it ſhall never abare 
tor forme. 2. The ſecond Writt is quaff, a contina- 
7 a ance 
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244. Jentlemans Caſe. Lib.6. 

ance of the firſt Writt, therefore all pleas which relate 
tO the purchaſe of the Writt ſhall be pſeaded from 
the purchaſe of the firſt Writ, and coſts ofthe firſt 


Writ ſhall be recovered,z2.E. 3. Journeys acccompts. 
I6.15, dayes were allowed. 


Fentlemans Caſe. 25. Eliz. concerning Judges 
of Courts. fol, 11. _ 


JN the Hundred Courts the Sutors are Judges, in the 
Court of Pypowders, the Steward is tb 3 In 
a Leet, the Steward is Judge: Ina Court Baron, the 
Sutors which are by the Common Law are Judges, 
Rex ſe&atoribus Curie, (oc. Vobis mandamus, (Fc. ad ju- 
dicium reddendum , Cc. procedatis : bur in Redifſeifin 
the Sheriffs is Judge, by the Statute of Merton , cap. 3. 
and m the Tourne. 


Morries Caſe, 29. Eliz. Com. Banco. fol. 12. 


T was adjudged /that after the a& of 28. H.8. ca.t. 

although joyntenants be compellable ro make par- 
tition by Writ, as well as ;,Copartners, yet they may 
not make partition by words , as Copartners may do 
by the Common Law. If rwo joyntenants make par- 
tition by Writ, the warranty remwaineth, otherwiſe 
Tt is if it be by deed by conſent. 


' Caſes of Pardon, 29. Eliz. fol. 13 


BUrim Parſon of Isbock in Tec. was deprived Anno 
2: NS, for committing Adultery , - and after by 
: rdon 2. Apri» 13. El, the oftence of A- 
4) was pardoned , before the 14 of 


ja (an; He ſt, And it was faid, thac before 
the — - amen (#n/terr) pred. tranſrutt in rem 


judicatamy 


|S. fn ee 


hats Lib, 6. \Arundells Caſe, 245 


Judicatam, and therefore the ſentence ſhould remain© 
in force ; And therefore untill. the ſentence were re- 
verſed the deprivation was in force. Bur it was refo}- 
ved,that Burton by vertue of the ſaid pardon is become 
Parſon againe, without any ſentence declaring the 
ſaid deprivation to be voyd : far by the pardon the 
Adultery which was the cauſe of the ſentence js diſ- 
charged, and by conſequence, all char which did ſtand 
or depend upon the ſame foundation is allo diſchar- 
ged, Uide 20. El, dyer. 

A» was bound in aStatute of 20./. to B. B. ſued 
Exccution,and the Lands of A. were delivered in Ex- 
ecutionzand after B. maketh D&feaſance to An. by In- 
denture, that if A.do pay to B. 8+ Hi, at a.certaine day , 


that then the Statute ro be voyd ; And it was adjud- 


ged that although the Statute was executed , yet the 
Defeaſance ofthe Statutes was ſufficient in Law to de- 
teat as well the Statute, as the Execurion rhereof 
For the Statute is the foundation of all, and if thar 
be defcated, all that'is builded on the ſame , ſhall 
be defeated alſo, 20. aff. pla» 7. Burglary was excep- 
ted our of the generall pardon of 28. Elzz. by thar 
the atrainder of Burglary is excepted, for the offence 
remaiues aſrer judgement, and is the foundation 
of it. 


Arundells Caſe. 36. Eliz. Banco Regis. folly. 


AN indite ment of murther in King ſtreet in W. 
and the Viſne from W. and it was vitious for it 
ought ro befrom the moſt cerraine place, that is rhe 
Pariſh, for W. being a City ic ſhall be intended that 
i is greater then rhe Pariſh, and therefore a new Ve- 
mre jaciasrwa< awarded- | 
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246 Treports Caſe, Lib,s, 
Treports Cſe. 36. El, Banco Regis. fol. 14. 


A. Tenant for life , remainder in fee to B. both by 

Deed indented, joyne ina Leaſe to Treport ; the 
queſtion was, whether the ſame ſhall be adjudged in 
Law, the Leaſe of both of them or not, And it was 
reſolved, that it was the Leaſe of A, during his life, 
and the confirmation of B. and afrer the death of A. 
- It was the Leaſe of B. and the confirmation of A. and 
becauſe the Plaintiffe had declared of a joynt:demiſe 
of A. and B.it was adjudged againſt the plaintiffe in 
an Ejefione firme. If Tenant for life,and he in remain- 
der joyne in a Leaſe, rendring rent, tewant for life ſhall 
have the rent during his life. 


Edens caſe, 37, Eliz. Banco Regis, fol. 15. 


R ens paſa by Letters Patents ſhall be tryed where 

the Laud is,and not where the Patent beares date, 
for the Patent js nor traverſed, bur the efte&@ of the 
ifſue is, whicher the Queene had the ſaid land to the 
grant or nor. 


Cohers caſe, 37. Eliz. Com. Bance. fol." 6. 


Ne deviſeth to his daughter for life, and after to 

his brother, paying 20. s. to 1.S. the brother had 
fee for the ſumme to be paid by him , for otherwiſe 
he may pay the 20.5. and die without ſatisfa&ion; bur 
if the payment be to be made out of the profits of the 
Land, he ſhall haye but for life, for there he can be at 
a> prejudice. | 


I} yiges 


Lib. 5. 


Wyldes Caſe. 247 


Wyld:s caſe, 41, Eliz. Banco Regis, fol. I6. 


A Man deviſeth Lands to the husband and the wife, 

and to the children of cheir bodies ; The queſti- 
on was ,. whether they have an eftate for life ;-or an 
inheritance in raile. And it was refolved, that if they 
had children at the time of the Demiſe made , then 
they had bur an eſtate for life 3 Bur if they had no 
-- pps , then they had an citate of inherirance im 
raile. 


Sir Edward Cleeres caſe, 42. Elig. fol.11, 


Man is ſeized of three acres of Land holden in 
capite, and maketh a Feoftment in Fee of two of 
them, to the uſe of his wife for her life ; and afrer 
maketh a feoffment by deed of the third acree; to the 
uſe of ſuch perſons , and of ſuch eſtate and eftates as 
he ſhould limit and appoint by his laſt Will in wri- 
ting ; And afterwards by his laſt Will in writing, hee 
Deviſed the ſaid third Acre to one in Fee 3 and if this 
Devi'e was good for all the- third Acre, or not, or for 
two patts thereof, or voyd forall, was the queſtien ; 
Aud it was adjudged, thar the Deviſe was good 3 For 
the Feoflor by his laſt Will lIimitred the eſtares ac- 
coiding fo his power , reſerved to him npon the- Fe- 
oftment,the eſtates ſhould take efte& by force of the 
Feoffment, and the uſe is dire&ed 'by the Will ; So 
as in this caſe the Will is onely direQory ; Bur if. he 
dec Lied his Will by Writing without any reference 
ro his authority or power , as owner of the Land , 
and to limit no uſe according to his power. . In this 
caſe the Land being holden in capite, the Deviſe is 
good for two parts, and voyd for the third part. Ifa 
man make a Fcoltment ia Fee of L ands 1u capite , to 
K 4 | the . 


248 Packmans Caſe. Lb.6, 


rhe vſe of his laſt Will, alchough he Deviſe the Land 
with reference to the Feoffment, yer the Will js 
yoyd for a third part 3 for a Feoftment to the uſe of 
hislaſt Will, and to the uſe of him, and his heires is 
all one. | s 
In this caſe when the party had conveyed. twa parts 
to the ule of his wife, by his a& execured he cannor 
25 owner of the Land deviſe any part of the reſidue by 
his Will, and therefore becauſe he hath nor an eleG&i- 
on, as in the caſe pur before, whether to limit accord- 
ing to his power, or deviſe the ſame as owner of the 
Land, (for in the caſe at Barre as owner of the Land, 
(having conveyed two parts to the uſe of his wife,) 
he cannot make any Deviſe. The Deviſe of neceſlicy 
muſt invre a limitation of the uſe, otherwiſe the De- 
vife ſhould be altogether voyd. 


Packmans Caſe. 37, Eliz. banco Reg#s, fol. 18. 


Ion brought an ARion upon the Caſe upon a 
= « Trover againſt . Packman. The Caſe was thus ; 
A mandyed Inteſtate, and the Ordinary: committed 
the Adminiſtration ro-a Stranger; and after the next 
of kindred of the Necedent ſued our a Citation in the 
Court Chriſtian, to have it repealed and (pendente /ite) 
the adminiftrator ro defeate the Plaintifte felleth the 
£02ds of the: decedent to the defendant , and atter 
the Letcers of Adminiſtration, were revoked by fcn- 
rence. and the firſt ſentence annulled and made voyc, 
and the Adminiſtration granted to the Plaintifte. And 
it was reſolved , that the aftion did not lye; and in 
this cafe the diverfitie was holden , betweene a ſuite 
by Citation , for to countermand or revoke the forr 


mer adminiſtration, and an appeale', which is alwayes . | 


a reſerving of a former ſentence, for an appeale doth | 


ſeſpend the forme: ſentence, otherwiſe of a Citation, 
And 


. — 4 


Lib.6. Gregories Caſe, + 249 
And in this caſe becauſe the firſt Adminiſtrator had 
the abſoJure propertie of the goods in him, withonr 
queſtion he may ſell them ro whom he will , and al-' 
chovgh the Adminiſtration be - revoked afterwards, 

et that caumor defeat. the Sale. Bur if the ſale or 
oifr be by covine, it is voyd againſt Creditors by the 
Sraruce of 13+ El. butit is good againſt a ſecond Ad- 
miniſtrator. And if an Adminiſtratcr waſt the goods, 


> andafterwards the Adminiſtcation is granted to ano- 


ther, yet every debror ſhall charge him in debr. An 
Adminiſtration may be granted upon condition, and 
whacſoever the Adminiftcator doth before the condi- 
tion broken, 1s good, | 


Gregories caſe, 38. El. Banco Regis. fol. 20. 


Erba equtwoca Oy in dubio poſit, inteliguntur in dignis- 

11 (F potentior1 ſenſu, ſecundum excellentiam, as it the 
ſpeech be or writing of }. S. generally it ſhall be in- 
tended of the father , where the ſather and ſonne are 
both of a nane 3 and if it be of two Brothers both of 
a name, it ſhajl be intended of the eldeſt, for theſe 
are more worthy ; ſo where the Statute of 4. (&5 5. 
Phil. &y Mea. ſpeaketh in any Court of Record, it ſhall 
be intended of the foure Courts at Weſtminſter, becauſe 
the Rings Attorney is attendant there. 


Michelbornes caſe, 38. Eliz. Banco Regis fol. 21. 


He Court of Maiſhalſea, doth onely hould plea 
- of 2Rions of rreipatfe , within the verge, if the 
one of the parties be of rhe Kings houſhold, and in 


|. contratts and Covenants, where both parties are of 
TF the Kings houſhold, and of ncne other a&ions, nor 
perſons, by the AQ of Africu'7 ſuper Chartas. 28. E. 1. 


$-. 


WT 


250 FPutler and Goodalls Caſe. Lib.s. 


Butler and Goodalls Caſe, 40 El. Banco Regis, fol 21. 


JT was reſolved upon the Statute of 21. H.$. that 

a Parſon of a Church ought to ſtay and be Com- 
morant upon his Reory (v2. |) upon the Parſon- 
age-houſe, and not in any other houſe, althoughir be 
within the Pariſh, bur lawfull impriſonment withour 
covine, :is a good excuſe of non-refidence : alſo if 
there, be no Parſonage houſe , for impotentia excuſat 
Legem; alſo fickneffe without fraud , if the parient re- 
move by advice of his Councell in Phyſick bona fide, 
tor better aire, and recovery of his health. 


Ambroſia Gorges Caſe.qo. EL. fo. 22. in Cur. Wardorum. 


T was reſolved ,, that the Father ſhall have the 

Wardſhip of his Danghter and heire apparent, fo 
Jong as ſhe continueth his heire apparent 3 But when 
the Father hath ifluea ſonne, rhen ſhe ſhall be in 
ward to the Queene ; for then he is hewe apparent, 
and not the daughter. Ambroſia was daughter of Sir 
Arthur Gorge by Douglas > Daughter and Here, and Vi- 
count Bindin, and was married to Francis Gorge , 


which Francis dyed, when Ambroſia was of ten yeares |. 


of age. It was refolved alſo that the Queene not- 
withſtanJing che ſaid marriage , ſhould hve the 
Wardſhip of the ſaid Ambroſia; fog it was rota com- 
pleat marriage, becauſe to every marriage there 
ought to be a conſent , For Conſenſus non concubitus fa- 
cis matrimonium, (5 conſentire non poſſunt ante annos nub1- 
les 3 And upon conference had with the Civilians , it 
was agreed after ſuch a marriage , if the Husband and 
the Wife marry again,it hall nor he counted Bigamie 
. And 30.E. t. tir. Gard. 185. if the Anceſtor marty 
þis heire infra annos mibiles, and dye, the Lord ſvall 

recover 


Lib. 5. arqueſſe of W inche ſters Caſe.2 5x 


reccyer the body of the Infant, becaufe the heire'may 
diſagreez 'It was agreed that the grandfather ſhatl 
not have the wardſhip of the ſon within age, the fathet 
being dead in his life time. L 


Marqueſſe of Wincheſter his caſe, 41. Eliz. 
fol. 23. in Banco Regis. 


RY the Law it is not ſafficient, that the Teſtator be 

of memory ( when he makes his Will. ) ro anſwer to 
ordinary and uſuall queſtions, bur he ought ro haye a 
diſpoting memory , to as he is able ro make diſpofition 
of his Lands with underſtanding aud reaſon. And this 
is ſuch a memory, which is called ſafe and perfe&t me- 
mory, otherwiſe a Prohibition lyerth at the common 
Law generally, to ſtay all the proceedings in the fpi- 
ritual! Court,as the Probate cf the Will, &c. unrill this 
Suggeſtion be tryed at the common Law, 


Reades Caſe, 42.Eliz. banco regis, fol. 24. 


N treſpaſſe the Defendant makes title, for that A.W. 
was ſciſcd in fee,and leaſed ro him , the Plaintift ma- 
keth title by diſcent , and traverſech the Leaſe and 


. good, for it may be trac , thar A.W. %was ſeiſed , and 


yet that a diſcent was caft to the Plaintifte , therefore 
the Leaſe is moſt inateriall to be traverſed. 


Helyars caſe, 41 Eliz. Banco Regis, fol. 24. 


[N a Replevin the Defendant avowerh by grant of a 
terme. by I. A.toS. from whom he claimerh, the 
'Plaintiffe pleads in Barre ,.thar I. A. Married T. who 
by a former deed granted che rerme to the cm 
al 


252 Rnddocks Caſe. 

and traverſeth the grant made to S. and vitious , for 
he who claimerh by the firſt aſſignment ſhall nor tra- 
yerſe theſecond , bur he {who claimes by the ſecond 
ſhall traverſe the firſt. Bur the firſt Feoffee ſhall tra- 
verſe the laſt feofftment,Jand the laſt feoftee {ſhall nor 
traverſe the firſt feoftment, becauſe fee may be gain- 
ed by difſeifin after the firſt feoffment, hut a Leaſe for 
yeares.cannot. 


Ruddocks Caſe, 41. Eliz. fo. 25. com.banco. 


J* repl-vynagainſt {ſix the Plaimtiffe recovers, the 
Defendants bring error , the Plaintiffe pleads the 
releaſe of one of rhem : not good : Where diverſe are 
to recover a perſonall thing, the releaſe or default of 
one barres all, but no: where they are to diſcharge 
themſelves of a'perſonalty , if they are compelled ro 
zoyne , as in error anattaint, otherwiſe in ,Outſary, 
becauſe nor compellable to joyne, for where they 
are to diſcharge themſelves, they have no joynt in- 
tereſt, and although they ſhall have their damages a- 
aine,it ſha}l be intended that they paid them of their 
everall goods , otherwiſe it may be doubred if Ex- 
ecution had beene made of goods, which they have 


Joyntly. | 
Sharps Caſe, 42. Elig. fol. 26. com. banco. 


F a man make a Feoftment in Fee, or a Lealc for 
life, and fay to the Feoftee ( being either 'on the 
Lands or within the view) enter into this Land «nd 
enjoy the ſame , according to rhis deed , bcc. rhis 15 4 
good livery, but the delivery of the deede upon 
the Lands withour 'any further ceremony or ſaying, 


doth not amount to a Livery. Throughgoods Cale. 9- 


Facebj, in ninech Booke, The aRuall delivery of 
Ch ns i | 4 


Lib.6, 


| Lib.6- FSouldiers Caſe. 355 


a Writing, ſealed to the party withour any words), is. 
a good livery, bur not a livery of ſeifin , although the 
Farty be upon the ground, "Is 

If I deliver a Deed unto the feoffee or Leflee gh; 
the Mefluage, mentioned in the Deed in the name 
of ſeiſin of the ſaid Meſſuage; and of all the Lands, te 


| © nements,&c. in the ſame contained, or other ſuch like 


words, withour any ceremony , or a& fdone, thisis T: 
good ſeiſin, 467 


- 


4 


The Cafes of Smidiers. 43. Elixfol.27. 


| T** Stautes of 7. H. 9,cap.1. and 3. H.8. cap. 5s 


agaidſt Souldiers who run away, are a&s perpetu- 
all, for the word King includeth all his ſucceffion , and 
a pifrto the King inureth ro his Succefſors. 


Vicount Mountagues Caſe, 43+ Eliz. in 
Scaccar. fol. 27. 


Vicount M. with Licenſe to the R. ſuffers a recove- 
ry40 B. and D. to uſes with power of revoca- 
tion and limitting of new, and revokes and limies 
new uſes , the King ſhall have noe fine for aliena- 
rion. : 
1. Reſolved, if the King doth licenſe to alien to . 
one, and alienation is made to the uſe of another, 
the King ſhall not have a fine, for alchough that the 
King was not informe&dbf his Tenant, yer the uſe is 
executed by the Statute of 27. H. 8. which can doe 
no wrong, and the proviſo in the Statute , thata fine 
ſhall be paid for executing of uſes , is to be intended 
of uſes raiſed by Covenant, or declared upon a Fine, 


Feoftment, &c. when no Licenſe of alienation is ob-. 
tained, | 
2. Af- 


F - ” 
Los. ded wy _ 


254 Greenes Caſe. . Lib.s. hy 6 


2. Althongh that by revocation, and new limitrati- 
on of uſes, the tenant of the King be altered; yet no 
fine is due , becauſe all ariſeth out of the eſtate of B. 
and D. which was made with Licenſe: uw 


Greenes Caſe, 44- Eliz. banco regis, fol. 29. 


'Enant for life, of a Mannor to which an advowſon is 
'** appendanr, the remainder in Fee to I,S. preſent- 
eth one, who at the ſuite of the Tenant for life is de- 
prived for not reading the Articles ; but no notice is 
given to the Patron, the Qeene by lapſe- preſents the 
Defendant, Tenant for life, and his incumbent die , he 
mthe remainder preſents the. Plaintiffte Greene, who 
recovereth. | 
+ I» Refolv. Although the Patron were party to the 
Suite, and ſo had notice, yet - lapſe ſhall not incurre 
vithour notice given by the ordinary, as the Statute 
ſpeakes, and the notice ought to be ſpeciall , that he 
did not reade the Artitles, and therefore was Jdepri- 
ved, and general notice js not ſofficienr. 
2. The Church is voyd, Ipſo fa&o, .by the Statute of 
13. Eliz. without deprivation. 
3. Of the Queene preſent Ratione Lapſus, where ſhe 
is Patron, this is voyd, A fortzori, when ſhe had no ti- 
tle at all. R 
4. The Patron is not put to a. Quare zmpedit;by pre- 
ſenting him who read nor the Articles, ncr by collati- 
on, but by Collation of him who had right to Collate, 
the Patroa is put ont of poſſeſſion. 
$5. TheQueene may be put out of poſſeſſion of an 
advowſon, becaule it is tranſicory , but ſhe 'cannot be 
ut to a Writ of right of advowfon, for none can gaine 
c Inheritace from her by wrong. 


Boothies 


\ 


es 


—. 


| 


| 
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Lib.z. Fovthies coſe 255 
Beethies Caſe, 3. Jacobi. com.banco. fol. 30 


PT He condition of an Obligation, is, to deliver an Ob- 

'* ligation to the Oligee, and ro acknowledge ſatis» 
faQtion, it mult be done in convenient time, for a&s 
tranfitory to be done to the Obligee,although a place 
be appointed, ſhall be done in convenient time , and 
aQs of their natvre locall , ought ro be performed in 
convenient time , if concurcence of the Obligor and 
Obligee be not requiſite. Alſo here the delivery of 
the bond being tranſitory , and the acknowledging 
latisfaQion ſuch an a as may be performed in the at - 
lence of the Obligee, they ought to be done in cor - 
venient time , withour rcqueſt:” but if the act te 
locall, and their concurrence neceſſary, the Obligor 


| Hhathtime, during his life, if not haſtened by reqreſi: 


If the concurrence of the Obligor and a ſtranger be 
necefſary , it ought to be done in convenient time, 
if cancurrence of the Obligee and a ſtranger , it oughr 
to be hattened by requeſt : And alwayes, ifthe Act io 
be done is not for the benefit of the Obligee, but a Ja- 
bonr to the Obltgor, or a ſiranger , there he had time 
during his Life. 


Fitz-VVilliams Caſe, 2. Jacobi banco regis. 32. 


' BAron'and Feme Tenants for life, and to the heires 
= of the body of the Baron, the Baron ſole js 
yonched; in a common recovery , the tayteis Barred. 
, Copledicks Caſe, 3. Report. 2. Reſol. If Tenant in taile 
ſuffer a recovery to his owne uſe , the remainder to 
his wife with diverſe remainders over, with power of 
revocation and limitration of new uſes by any fuch 
writing , he reyokethall the remainders except that 
to his Wiſe; and by the ſawe deed limits new ay 
this 


this is good, for by any ſach writing ſhall be intend- 
ed the ſame or any. fach;, : and it may. be by the lame 
deed, for, firſt it takes effe& as a revocation. ..2, By 
limitcation of new uſes, and there are notmore in-* 
ftancer then one init. See there ' Leaper- and VViths 
Caſe, cited 20.£1. ro prove, that powers whereby- the 
imcereſt of Strangers ſhall be changed, ſhatl be'taken 
ſtritly, as a power. to make Leaſes tor rwenty. one 
yeares, he cannot make a leaſe for rwenty one yeates, 
ro commence mn Futuro. x \& 


The Biſhop of Bathes Baſe. 3. Jacobi, com. * © 
banco. fol. 34+ ; 
"THe. B. 18. H, 8. Leaſeth to E. and R. for fixty 
*: yeare+, proviſo, if they dye within the terme,. 
that the' B. and his Succeffors ſha}l reenter. E. dyes," 
the B. dye3, the Succefſor Leaſes to C. Cum poſt five” 
per mortem (5c. predi?. R. acciderit vacare, , for fixty\ 
yeares with confirmation. R. dyeth : Refolv. Every'* 
Leafe ought to have a certaine beginning , and the" 
concinuar ce ovght alſo to be certaine, 6. he by ex- 
prefſe' number of yeares, or by reference toancxpreflc 
certeinty, or where a Leaſe may be reduced toa cer- 
reinty by matter, Ex pſt fato. Agreed, the: ſecoyd, 
Leafe veſts preſently in point of intereſt, to take ef- 
fe& in poflefſion of the end of the, firſt Terme if by: 
none of the accidents the firſt leaſe become voyd in'the” 
meane time, and rhen'the Leaſe ſhal commence ar the. 
firſt accidentwhich doth happen, and the Lefſee hach* 
no Elections $ 7M 


456 The Kiſh af of Bathes . . Caſe.Libzg 
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£b:6. Deane of Wool uſe; ” = Y 


Tir Dove Ginger if: Wonaſtes Cale. x. * 


Tile D: and Ch. ſei 4 Hamor in Fee, tn 
_ —_—— wt —_— or three 
Jives, for 8. 5, payank © quarter herci E 
ble, grant a copyahold for he Life of of three, r 
ving the old rent halfe _ rretp is not voyd on 
3. Ekx. cap. 1. Reſolved, the grant of- a. copyahold 
forth life of ghree Is good, for although chere- may 
s Jet it 15 nat inconvenient, for an gc- 
be puniſhed in waſt,. 2. Grant of a Co- 
py ay is a demiſe by che inteur of che Starute, for 
10 Law jc.is 4 Leaſe at.w1ll, K The omifliqn of Her- 
rior doch gor make it voyd, , becauſe the annuall renr 
is relerygd: 4+ iris} ſufficienc that che yearely reng 
twice in the Pa for che Scarute an, 
yearly, which maketh a difference beryeen Way” bi 
3nd the Lord Mountjzoyes Caſe, in the 
Pots | 


Bellamyes Caſe , 3- _ com. banco. fol. 38. 


A Leaſe upon condition, that the Lefice ſhalt not. 
alien withour Licepſe , Afﬀignee of the Lefſce 
pleads that the Aſſignement was with Licenſe , and. 
ſhewed por. forch the Deg. of Licenſe. 1. Becauſe” 
hes id gceclaine by it. 2. Becavle the Licenſe was, 

proviſione hominis and not Ex inſtitutione ok 3- Be- 
£avſe it wagexecurted and good. 


. Hetly Finehes Caſe; 3. Jacobi. hanco regis. fol. 39. 
A Grant of arent charge ont. of diverſe Mannors,. 


£:c.. in the Pariſhes wo and 'W. Aut alibi diffis 
me 


338 Sit Antiiny tfldvuyes CaſeIs6; | 


js ſpent". and ont of Lands, which is not parcell 
of any of the Mallory" theſe are nor*thirgedwith the 
diftrefle, for, Aſibi doth not charge more Land then is 
gar celLof thoſe Mannors, batall patcells-'of .the faid 
Mah! «© of the faid Pariſhes. :4777 1 5 
a TS TY A __ £ 1 CZE) RATY « 


" Sir Anthony Afildmayes Caſe, '3. Jacob. banco vegis. 
| fok4o. © j Rs ogy, 
r:R Elolved, a perpetuity is againſt the roles-ang 
-** * policy of the common Law, 2+ It is 'impoſiihle 
that an eftate taile fhall ceaſe, before rhat Tenant. im 
raile dyes withour iflue, and an eftate cannot be' made 
ro.continue as to one 3 and, determine 2s to- another 
except by Statute. 3. A pift in taile npon condition, 
that he fhall not ſuffer a common recovery , is voyd, 
becauſe he had pawer by the Law. 4. Ir is a voyd 
'aying, that his eſtate ſhall'ceaſe, if he goe zbout, &c. 
for; Non officit conatus niſt ſequatur effeFus. Alſo, man 
i#tHipvities will arfe-thereupon , becavſe the ts 
doth notdefine it, and it is ſo uncertaine, that irtvgot 
traverſable. | WELL 


| : 30 
ny Blakes Caſe, 3« Jqcobi. Com,, banco. fo. 43+. 


"AN accord” with fat5sfation-is 4 good barre;in'a 
7 Writ of Covenant; becaiſe the duty accracthuor 
*+neerly byte deed, bur by «tort fabſequent,' toy 
**her wich thefeed/and iris 2 gobd barre itvanattainty 
Hecrbſe this i3' not fouhded wpon' rhe 'record onely; 
bur upon the falſe Oach alſo. I UT efes where ana 
bitrament isa good Plea, an accord with ſatisfaftion 
alſo, ant {o generally .3ir al] AQions: where tlamygs 
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«tz « Higgins Caſe. 3. Jacob. com, banca, fo. 44« 


JF 7 tian have Judgement vpon-an Obligation , fo 

long as this judgement is: in force, he may. not 
have a new ation upon the fame, Obligation. For, 
Interoft reipublica ua fit finis Iittum 0 infinitum in ure rex 
probatur. A Statute Scraple is but an Obligation re- 
corded, and one Obligation cannot drowne another, 
although they be both for one Debt, and the Obligee \ 


| dy chooſe upon whither he will bring his Aion. 


T1--F. 4. and 2. Jac, Sir William Cornewalles Caſe,. and 
Biuthwaytes Caſe , and in every judgement , the De- 
ſeriaant is amerced,, and ſo he ſhall be amerced, in {n- 


Fl 
T3 44 
* 


Dowdales Caſe. 3. Jc. com. banco. fol. 46. 


OITTAT 
4 {a 
ad 


"(1198 , | 
' I Deb againſt an Execator, the Defendant 


pleads , - fully adminiftred , rhe Plaintiffe faith ; 
_ he hath affers at E. the Jory found affers in Ire- 


7. Reſo}, When the place is mareriall the poynt 
in iſſue canhot be found in another place. 2. Where 
theiplace is named but for conformity, afſets may he 
fount-in anottier County. 3. In « generall iflve, 
theJury. ſhall finde all. mareriall focal! things in ano» 
ther County. 4+ The Jury by a meane ſha!! rrie locall 
twgs in-another County , as a releaſe in a forreigne. 
-Goumty-, the Jurors ſhall affefſe damages for the pro- 
figefthe Land in the a Mos vas 
hype} iqum-que nom, (Fc. but in caſe of felouy, the 

ryall ſhall he wire the offence was done. 5. The 

finding of aſſets is the ſubſtance, and that it is in Ire- 

land: is ſurploſage : A _ done beyond the Sol 
2 


\ 


2G DPeſielle Cafe. Libs, | 
ſal be ried icke'; if the foundaribii of the AQiLn]* 
be-hege. "LY 48! 453% & lent ROY! of NJ & 


of 

- 4 
44 

<7 & 
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..5 "Boſwells Caſe, 3- Jac. Banco regis. fob 48.:'' +; 
N 2 .Quare impedz, judgement was given, to remove 


"rhe igcumbent. of” the Queene,. not: party ro the 
Writ who was preſented, pending the Writ, Refolv. 
That. by the conmmon Law, by admiſfion and inſti-' 
rution , the Uſvepor ,gajnes the inherirance of cheads 
vawſon, withour regard of the nonage of the Patron, 
becauſe he is in by judiciall 2R, and the Biſhop ſhall. 
be fpppoſed nor ro doe wrong to the. Patron, and: 
the mcumbent ſhall nor be diſturbed to exerciſe [hist 
ſyn&ion , bur the King ſhall have a Quare impedit at; 
the common Law. Collation doth nor put him whe 
hath righr to preſent, out of potfſeffion, but if one! 
have right to Callate 1 doth, an Infant by the Aﬀtof 
W.2.c, 5. ſhall have a fuare impedit , if a man uforps: 
Bppn an infagt'who had a Mannor, to which, &c; by? 
diſcent, . who. ar: full age infeofterh B. the Charch' 
voideth, &c- by che ufurpation the infapr was our of 
poſſeſſion, and his right paſſed not, and ſeems the kn» 
fant is, withour remedy ;; If a'Clerke commeth- in by 
caurſe-of Law., this gaineth nor-the inhericance-a> 
g4ivſt the right Pacron , who-wasnor party 1o:the 
Writ. The King. ſhall not recover damages by this 
Staiute, for he is. pot within.the firſt branch, £7 tems: 
pxs, ſereſire tyanſieris 4 .nor within the ſecond Braechy 
ta; thac depenyls upon the firſt, yer he. ſhall count. to: 
damages. 4An incumbent ſhall. got bemoved, j6-he be: 
nat named in,the Writ, aud if he be nor admitced, 8ec- 
pending.the, Writ. , and lapſe ſhall- not: incurce if rhe} 
E:ſkpp-be- named: in the. Wrir,: orherwiſe if he be! 
nat + 1f he who is preſented penging the Weir, be. 
byicighttoll:Pacrgn or-nots:yer- he who: recovereth wp 
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£i6.6. Comteſſe of uthands teaſe. 281 


a Quare imputlit, ſhall, Hive a geherall Writ to the Bi- 
oc gh he wiiſt execute bf neceſſity, and after 
rhat, the parties may try theifititles as the Law: Tall 
detetmine. i RE 


” Jacobi.” jo: $2. Ap 
"T Hat the perſon of a Countefe or a Baronefle may 
Ty be arreſted” for Debt or trefpafſe, for al- 
thovgh in -reſpet} of their Sex they way not fic in 
theÞParliamefcy yet they are Peers of the Realthe, if 
ſhall be rryed by their Peers, Star. 20: H. 5. Peets of 
the"Reaime 'mty notbe ſworne in why Inqueſt 3 4 
CQomteſſe in'tharrying with 4 fasband, doch 166fe 
heeName of a Comncetfe, ND 

* [f' Bafoneiſe, &ec, by Marriage, marry apaine un- 
der the Nobility, fhee Tooſeth her dignity, bur if ſhe 
be Noble by birch, cor deſcenir; yer 'whoinſoever ſhe 
Marritth; ſhe remdin&vh Noble; for Birth-cighe is 
Character indelebilis, and that which is gained by Mar= 
riage, may alſo be loft by Mafriage. - 

{A Sheriffs oughr not ro difpore the Authority of 
Cores, bor he ovght to Execure the Wrirs ra hing 
direded ; for thereunto be they Shore. ' Serjealſt: 
2t'Mace npon' a tap; 'ad ſatisfatiendwn, eatne ro the 
the a'd Counteſſe'm Oheapfide, 'being in'her Coath, 
and rouched het body with che Mace, and ſaid,” Tay- 
reft you. e at [the Suite of .$.* and 'thofe” were all 
the white" tnar were! us'd, and thereupon compel 
theCoxch-man'to catry her onro the Counter«gate In 
Wobdſtreere, and the Shetiffe cooke ber ihto his toufe. 
Inthis Cafe it:was: refolyed, rhat the Sheriffe, Bay- 
liflic,8&.vjpon che Arreſt ooght to ſhew at whole ſvite, 
aur &f-yhar:Court; for what cavſe it is, and when! the: 
procelie is rerurnable, =_ that this penerall Aw 

$ | © 


"Ende of Rathnts Caſe inthe Starre-Ghontber,” 


<4 « 7 
| 


262 Lord Chandos" Caſe. - Eibis, 
I 8 ob ESC SNT 2 =" #4 

ofthe Countelle cannot be ſaid, that it was by force'of 
the fg Wi of Execmrion, and thar this Aire 
of the Serjcants owne head, Mt ty? watrant, "and + 
gainft Law, and that the faid Countefſe was falffy mi: 
priſoned, but ſhe remained in the Sheriffes cuſtody 5: 
or $. dayes, untill ſhee paid the Debt, bur becauſe the 
Arreſt was by a fained Aion,entered in the Counter, 
the Serjeants vere ſentenced. NG 


The Lord Chandes caſe. 4. Jacobi, fol. $5. yn 


'J fe King grants to B. in taile, and in confideration 
©. Of the ſurrender of the Letters Patents, by fofce 
whereof the King is ſciſed in fee, granteth to him and 
his wife, and to the heires of B. the reyerfion pafſeth, 
for the recitall chat the King was ſciſcd in fee, was bur 
the Collefion of the King, and no part of the confi- 
deration or ſugpeſtion of the party 3 And whey the 
Ling grants landn poſſeflion, if he had but a reverf- 
on, this ſhall paſſe, for he is nox deceived becauſe [cle 
paſſes then he intended. 9 


' Bredimans caſe. 4. Jacobi. Com, Banco. fol. $6; * 


A Man deviſeth a rent for life opt of a Mannor, and 
he deviſeth the Mannor for yeares, the rermor en; 
rery, and pays therenr, afrer the Terme , the deviſce 
Þ gs an afſize againſt the 'Terrerenant, Reel. 2 
ment by lefice, for yeares of rhe rent” givggh no ſei 


r 
E 
D ive an affize. '1. In reſpe& of the; ambecilſit 
of his eftate- 2. He cannor give ſeifip becauſe he ha 

rot ſeifin, and therefore 2 FACE lyech not againft 
hitnz becauſe he cannot render feifin 2 bak he may take 
ſeiſin'to the uſe of him' in he Hrechold : A ditF-ifor 
miy give feifin gf @ rent ſecke, becabiſe he hath u fiee- 
hold, and it is* lawful. 3, A. rent ſecke is" ca: & 


ſiccus) 


« 
4 P 
i - —Y —_ ” Ry” ” YT — _ 


Libj6: -Gntamarde-Ouſe. x nt 
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life unto LE ſhall be made'by. | 
d,-and ip this caſe beneeeued bye L 
Mo leak nor che ape herwiſe "If 
grant: and Fenans of the freehold oughe* 3H es 
i Aagrant of [uch a rent over, Aigreſore he. al! rs 
ſeiſin : Pur ſeiſin by a Baylilſe is good, if ſeit 

had before within 'fixty yeards j'and ſeifin given hy 
Tenant at will is good , bur''ir'onght” to be: pleitded- 
as payment by rhe leflor himſelfe. If the King hach 
rent out of 4 ville to be payd ik all che Inhabitants 3 


ſeifia alledged in generall withour naming any is 
£00f | 


- Gatewarts caſe. 4: Jac in Com. Banco. Al. I I 


72 claime common ratione Citimorantis 05 reſiden. in 
de B:- is nor good; for no man may have in- 
receſt in common in reſpeR of a Mefſuage, wherein he 
hath no intereſt 3 For cuſtome ſhould alwayes-extend 
to that which hach certeinty & continuance, and with- 
outqueſtion renanc in fee fimple-ought to preſcribe in 
his owne name, and tenant for life or yeares, by-ele- 
Fit at will, &c. in the name of him that hath the Fee, 
and he chat hath. no intexeſt cannnot have any com- 
and none that hath auy intereſt, — ng 
car will, and ought to have common, ur. by, gogg | 
Bleading he way enjoy. the,ſawe,... . 1 4 
:No. WER: mighr be made in avy. paſty, ©: 
thiz; iz2-) in reſpe& of babitation. and 
Cn be allowed, .for tenants for, life 
A Jeargs-At will, by by cen by, SFarure, &c-. of the + 
houſes of the Lord, ſhould have comman in the w 
of the Lord, if this preſcription were allowed, which 
.W4Te-inconvenient :. A Cultome that every Inhabitanr 
. -a'B, ſhall have: away _ fach- grounds, cicher. fs 
4 


_ oy ay _ 


each, rg &n. is a good, ho 
= and; nq;profiro-and 4297 or 
; og yoſngn 5 The Lord cannot 


r0 have "gun? Deviſable, or of the nature. of Gavel 

kinde, of Borough Engliſh. Theſe and. ſuch- like ca: 

oO are reaſonable, bur by common intendment, 

arp or gee lavfall: commencement ,, byigraty 

9T agreement, buy onely- by Parliament ; an 

in-the caſe at + ak was repugnant ».ifor ir 

i alledged. thar.che of the Towne ; was, 

ar; every Inhabiraut. bad 19: have | common 

i no inthe Towne cf H. which: oagens 
Lowne. 


7 Cater Coſts Wn Jac, fol. Ll + 
Mnoileths being Hilfe 2a Feare ( ſe re 3 is gi- 
"ven ro the Patron of 'aitadvowfon” ro preſent, ard 
a&orlihg 16 the Kllandet,” ind riot after 28; dayts r0 
&Moneth+'and the Stitvte'fa)ch; ky lemibs fil of 
OW Yranſierit ad judicentur damna ad valmrem,t per dnl 
'Ohit indi and being woes Land it ſhalt be cor ftr ved: 
for the benefir of the Patron.” "i | | 
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Liib# Sir Mayle Fiitehis Caſe, 65 


101), SH93;ja5 5004, + : 
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1. Sy-Miyle Finches caſe: 4. Jao. Can; Banto" fo. #3; 
30144353 01%. C42; 4 Sony Abo, SP, ART, 2860s ole 
'F He Lady M., tenant: for-life of 'the Magnor/of B. 
- he remauinder-in fee tothelady Finch, fhee/and 
$; her husband4 atid-D, Ievyed a fine to one of the d&# 
meſnes, who grafits atd-renders tOD. for: 50: Feats, 
the reverfian t68-and his wife, and her heires, with 
proviſe. in the! Deeds which/direRted the fine thar 
the reverſioner ſhall enter and hould Courts 3 And it 
wasaverred-that-this was knowne by the name of the 
Marinor of B. D. maketh his ſonne of three yeares of 
2g&<Executor, and- adminiſtration was committed to 
R:\T.S, and his wife levy a fine of all the-Jands 'of 
the wife in-K. eXcept the Marmor of B. ro thevlſe of 
theferne for life , the remainder to Sir M. F. R.T, 
demiſerh to Pe» L. for ten yeares, Dame 'M. dyeth, 
P:L entreth,. by :vertue of a power of revocation 
and limitation-of new uſes, S.- with the afſent of the 
EzdyF.- his wife limitterh-thenſes to one who ouſt- 
«th;P./L. and maketh a feoftement ro the pſe of the 
La F: for life, the remainder to H. F. ww tatle,'PF! L, 
reenters, Dame F. dyeth, H. F. tor rent arreare 'di- 
ſtrainerh. 

7. Reſol, By the grant and: render of the demeſnes 
the Mannor is deſtroyed , becauſe in an inſtant the 
| ſervices and demeſnes are ſevered by a& of the -par- 
iy > but-otherwiſe it is, if by AR in Law ,as upon par- 
tition 3 ſo it is of an advowſon appendanr, &c. and 
Ypog parcicion many Mannors may be, made.-0. ane, 
bytnor bythe a& of the. party. -2,,,B-. 1s-4xcepred 
by the name of .a Manngr, 4. .Becauſe che igtent,of 
the parties js ſo. 2. Exception. of milnoſmes; thall 
not be favoured in Law. 2. It is ſufficienc jn Law ig 
many eaſes, that a thing be repured as it is named, 
25 if a remainder be limitred ro a Baſtard by the 

TS Set | « rame 


266 Lord katie Libi 
name of ſonne of }. $. and as to that, was objetiedychar 
this reputation is nox+ time out of {inde} this needs 
not; if it be of convenient time-as this was,. forar was 
a Mannor revera before to levy a fine, and continue 
the name after, ſo thar this repuracion- 15: ſtronger ha- 
ving ſoch aground, and reputation ſerverh in Writs 
amicable, although nor in adverſarie.- - | 
- . 3. The leaſe made by the Adminifſtrator- dnak 
minori- etate , is gooll, becauſe the admimiſtration- is 
generall, and nor ſpeciall to the benefit of the, 1n- 
fanc, buthowſoever this is good during the- edwinir 
ſtration. 

4. P. LL. im the life of the Lady M. had bur inte- 
reſſe Termini), ſo that attrornement cannot be in'his. ' 
lfe,. boc after the death of the La. Mo. by-entey of 
the leflee the reverfion is in S. and his wife with 
attornement, becauſe attornement needs not, beca 
the reverſion is ſcrled,and he hach no meanes to come . 
pell, &c. otherwiſe it.is where an attornement maybe 
had : and although that P. L, leſſee of a lefſec of part 
oannot make an exprefſe atrornement, yer his reenny 
- fliallbe an attornement in Law, ſo-he who hath inte+ 
reſſe termini, may make a ſurtender-in Law, but no-ex+ 
prefle ſurrender, and a man of non-ſauve memory-may- 
make an attornementin Law, but not an exprelie at= 
rornementr. | | 


The Lord Darcies Caſe. 4. Jacobi Com, Banco fl.70. 


TJ Ender i is not neceſſary to have the fingle valve: of 
the heire male or female; bur: the: heire female 
ſhall nor ſorfeir the double value , becauſe the Statute 
of Merton is ft je maritaverit- at the age of 14- yegresy 
&c. ar which time the heite ſemale is ont of Ward : 
and where by the Statuce of: Weſtm;-1. cap.: 22; it is 
provided that the Lord ſhall have cwo yeafes: weagale 
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'# Tehder , _— nor the double value, -bar if /he 
waive the two yeares, he” ſhall mn Od vale with- 
out Tender'3 paddemere Jure; Or "136; | 


*"' Biyrells caſe: 5. Jac, Com: Baia, fo. 72. 


JF the father ck a Leaſe by fraud and dyes; the 
ſonne ſells the land knowing or nor. knowing of ir, 
the vendee ſhall avoyd ir. 2. If the father makes/a 
leaſe to the fonne, who affigneth it over by fraud, 
the father dyes, rhe ſonne ſells the dk the  vendee 
ſhall avoyd it. 


Sir Drue Druries caſe $. Jac. Cur. Wardor. fol. 93. 


E. x. eranted to the Towne of Y. Quodomnes de vill 

* ariundi licet terras, oc. extra libertatem'wille, (9c. 
reerint in Capite, ſe maritare poſſint juxta libertates ville 
elite: R. D. dyed ſeiſed of a houſe parcell of a Mo- 
haſterie, diffolved in the time of H. $:. houlden in Ca- 
ite; the King grants che wardſhip of his ſonne to. the 
Plwinciffe, and makes the Ward Knight, the Plaintiffe. 
bfings 4 valore- Maritagij. 

**The Charter doth nor diſcharge the defendant 3 ; 
7. Becauſe ir-is-juxta libertates ville predifF. and the 
liberties are noc ſhewed. 2. This Charter cannot. ex- 
tend to a Tenure created in the time of H. 8. 3. Ic 
is not ſhewed what the defendant was borne within, 
the Towne. 

*3?* Reſal, If the heire in Ward be made a Knight, 
he is our of Ward for his body , becauſe: by intend- 
wethe.is able to doe Rnights lervice,. otherwiſe yi 
madea Nobleman. --. - 

"2 'By the death of the tenanr the value of the _— 
riape is veſted in the hare and Cannot {he n_—_ by 
Enighthood, &c.. - - *: if 

3+ 


Iftic be n ted in the liſe-o his antes 
outs 74 350g ws 
making of ric heite iid ward Knioht hall tlew 


| Wes the _—_ it, will be prejudiciall ro the Subyett,1 


and t6 the Ring, for nohe will buy their Wardſhips./ >: 
5. After Tender and refofall if the beire be made 
Unigtnz ant marty, he ſhall not forfeire-the dofble 
value , becauſe he is out of Ward, but ininediatly 
'rhe Lord ſhall have a Writte de walore maritdgh.  - 
- This was x ws laft.Cafe rhar Sit Joby Popham chiefe 
Juſtice of nl, &c. ever Argued. 


Sir George Curſons caſe. 7 « Jac. Cur. Wardor. fal. 7%) 


St W. L. (ſed, of a reverſion expeQant upon. ls 
{madeg0 his lonne.) of land in Capite, Covenants: 


ro Nang Mea tO the ule of his neece, the ſome. dy-1 


eth, the King ſhall riot have printver ſeiſin.. [0G 

7. Refol. - It was Colluſion appurent wichin the: 
Statute of Marleby. cap. 5. to infeoffe the heire appa- 
rent; and ifhe infeoffe others vpon Collufion' avet- 
rable 3 bur no averretnent ſhall be where the re- 
mainder or reverſion is left in a ſtranger, or upon 2 


Deviſe. 


2. Or othetwiſe to diſpoſe in the-Statnre of- 32. 


H. 8. have relation to wills - onely., for before 'che 
Statute every man might diſpoſe of his lands. by aft 
Executed. 

'3- The Clauſe in the ſaid Statnte which faveth'pri- 
mier feiſen to-the King, hathrelation onely to afts 
execored, for the King ſhall have without that pri-; 
mice ſeiſin-vf the third part wor deviſed, but withpor® 


rhat he ſhall not have i it of any part conveyed by ad” 


c—— | 
If the grandfaher convey land. ro the. Cans 
Iving the father, this is out of the Starute, VET 
| 


468. Sir George RY: 56 L cd dy. | 


| | 


; Libs.  Bullens Caſe... I 
if the irher be fad : : and fo a gife * a  Gollaterall 


Kinſan,- who is 'nor-heite apparent,.1s out 
Scarute 0 bop none will (by Lam rt) di Gabe 
ions the King of his *Wardſhip, 


and fo is the experience « the Cour 


- Bull cdſe. | | Food Com, Banco. a 77 


Tic Lord may have a certeine famme pro certo le- 

14," for it ſhallbe intended it was granred at the 
firſt by purchaſe of the Leete for the eaſe of the Te- 
nants, and in conſideration of the Lords claiming of 
it at his owne coſts every Eyre : The iffve was if the 
Plaintiffe was a chiefe pledge, and by ſpeciall verdi& 
heiwas found a Reſiaoc 4 and certified by the chiefe 
pledges ro be a chiefe pledge, and was ed for 
Fi defale. It ſeemeth he was not, Sed mdteria pre- 
diftg conſopita fuit in arbitrid. See 30. E. 3- 23+ of Vaal 
Pledges. 


Lond Abergavenies caſe. 5. Jacob, Com. Banco. fol. 78.” 


Judgement in an ation of Debt is had againſt x 

Joyntenant for life, who afterwards releaſcth ro his 
companion all the right, &c: yet that moyrie is liable 
roche Judgement, and fo it is'of a rent charge du- 
ring the life of the Releafor. | 


Sir:Edward Phyttons caſe. 5. Jacob. Com. Banco. fol.7 9. 


en may take benefit of the Kings generall 
on, ,by which is enacted thar all Subje&ts of 
inp, their Heires, Succeffors, Executots and Ag- 

ir ſhall be acquirted and diſcharged of 2l! 
ro eunrempth &e, and that Ihall be —_— 


- _ . : => " 
2 
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270 Sir Edward Phittons Caſe. L\babz } 
ed moſt beneficially for the Subje&. And further 
doth give” and/granrall goods, Charcells» Debs. Fg. 


any Writte, &c. | Provided rhat" every Clerke-rhay: 
make forth cap. ut. at the ſuite of the Plaintiffe againſt, 
perſons outlawed , to the intent to compell -tham to 
anſwer 3 and that the partie ſhall ſne forth a ſcir. fac. 
before the pardon in that bchalfe ſhall be allowed ; 
which is as much ro ſay , having regard onely ro the 
Plaintiffe 3 Bur in regard of the King, it is an abſolute 
pardon, and grant of his goods, ard he is a perſon jria- 
bled agaiyſt the King, bur nor againſt the partie plain- 
rifte. And every perſon by hirmtelfe, or his Attyrne 

may plead this ad for diſcharge : Exccurors Tha have 
ceftitvrion upon the Starure 21. H. 8. Alſo Adniits 
frators ſhall have a Writ of error upon the Scare 
29. El.afwas adjudged in the Lord Mordants caſe,42 
EL.” And'yer theſe Scarnres ſpeaie onely of the parrie 
and -norof the Execotors or Admvniſtrators, and He- 
canſe no Writrt can be agiinfi Exccutors, they wy 
plead it without Proceſle. fk 


2 
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v THE "SEVENTH BOOK. 


| Poſtnati. 
; Calvins caſe. 6. Jacobi Banco Regis. fol. 1. 


C. By his gardian bringeth an aflize, 

the defendants ſay, -the plaintiffe oughr 
@ Pot to be anſwered, Lua eft alienigena 
15 wr Novembris Anno Domini Regis 
wel - Anglie, (3c. tertio apud, E. infra regmem 
Seotie ac infra ligeanciam Domini Regis Regm ſui S.. ac 
extra ligeanciam Regnt ſui Angl.. (5c. the plaintifte de- 
murreth. | 

The Caſe was Adjourned into the Exchequer 
Chamber, and was argued by two Juſtices every day, 
and by che Chancellour , and. reſolved by the Chan- 
cellour, and all the Juſtices ( except Walmfley and Fo- 
fter ) thar the plaintiffe oughc to be anſwered. 

For theſe iix demonſtrative” Conclufions drawne 
from the Law of Nature, the Law of the Land, Rea- 
= of State, and Authorities of Records and Booke 

ſes. 

1. Every one that is an Alien by birth, may be, or 
might have been an Enemy by accident ; bur C. could 
| cb i a an Enemy by any accident whatſoever 3 ergo, 

Alien by birth. 

2, Whoſcever are borne under one naturall lige- 
\ \ance, due by the Law. of nature to one Soveraigne, 
are 


272 Calvines Caſe. 


one, Xc. ergo, 2 natural] borue SubjcR. #8 
 8- Wi 7 is borve within the Kings proceRti- 
en, is fro Alen 3 But QC. was borne under, Sc. cigo, he 
is Ro Alien. 

4. Every ftranger þorye, muſt at his birth be ci- 


ther amticus or inimicus © but C. at his birth could nei- 


ther be amicxs, nor mnignicus, becauſe he was ſubd:tus, 


ergo, no ſtranger borne: 

Ss. Whatſcever js due by the Law of man, may be 
akered, hut nzturall legeance of che Subjeft ro the 
Soveraigne cannot be aſtered 3 erg,, not due by mans 
Law. 

Laſtly, whoſoever at his bitth cannor be an glen 
ro the King of E. cannot be an alien ro any of his 
SobjeRs of E. barC. at his birth could be no aijen 
ro the King'of E. Ergo, he eanttot be an alien to atiy 
of the Subje&s af E. the Major and Minor both be 
Propoſitienes perſpicu# vere, ard a[chough Akemgent di- 
Citur ab alien gerte : yet that is all one, as Al/ienz 4i- 
geantig, and arguments crawne from Erymologie' are 
feeble, for Sepe numero ubi proprietas verborum attenilitur 
fenſus weritatis amittitur , yer when they agree with 
Law, Judges may uſe them for Ornament, and diverſe 
inconveniences would follow , if the Plea agai-ﬀt the 
Plaintiffe ſhould be affowed : - For firſt, ie makerh le- 
peance local!, wherevp6on ſhould follow, firſt that le- 
geance which is univerſal] , ſhonld be confined within 
locaff limirs. 2. That the Sobje&t ſhovid nor bee 

ound ro ſerve the King in Veace or 1 Warre out 
of thoſe bounds, 3. It ſhonld illegitimate many, 
which were bojne in Gaſcayne, Guyan , 'Normandy, tc. 


and diverſe others of 1tis Majeſties Dominions, whilſt 


the ſame were in 4uall obedience. And: laſtly, this 
firange and new deviſed Plea indineth too much to. 
countenance rhar dangerous and a hag | 

the® 


Lib.7; 


are natorall borne Subjefts; Buc C. was borne under 
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the-Spencers. (*1ix.. ) That Homage and Out of lege 
ance, Was More by reaſon of the Kings Growne;( that 
15-0f his po:ique capacity) then-by reaſon of the 
perſon of the King, which was -condemned- by xwo/ 
Parliaments, one in the Reigne of E. 2. called, £xifs- 
um Hugs le Spencer 7 and the other im 2+ E. 3. cap. K 
No one Opinion. iv a!} our Bookes is againſt this Judge- 
ment : The Loid Chance/lour and rwelve of rhe Jud- 
ges, concurred in one Opinion herein, and not in amy 
remembrance (a Honourable, and: Intelligent an Au- 
ditory as was-at this Cate. | 


Bulwers Caſe, 27, Eliz. fol. T. 


' Recovered againſt the P'aintifle in the com-- 
"> mers place , and dveth-, che- Defendanr in the * 
name of H. Ourelawed "the Plaintifte, who: brings aw- 
Aion of rhe Cafe in N. where the firſt Aion was | 
brought, and recovered, for there was the vifible ror- - 
te when matrer- in one County Cependeth npon- 
matter ia another County, the Plaintiffe may chooſe : 
in wh:ch County to bring, his Aﬀion ( exceptthar - 
the Defendanr opon generail iſſue p'eaded, may be 
Hudiced of his Trixtf, ) as if: rwo' conſpire m one 
Comry, ro Endiretene in another County, and doe it, 
ar Actor may be bronghr mveither, burif he be in- 
dirtd%, but nor by them, chere ir” ſhall be brought 
wire the conſpiracy was, If Manafſe be made itn 
FE.” whereby my Tenants recede' into L. an ACion 
ſittbe brovghrt in E-'if-an at'on be fonnded vpn 
tw6' things, wateriall and rrave:ſable in two ſeverall 
Conniies, an ation may be brought'in any of them." 
AA Annuity granred in one Coopnty to be paid in a- © 
ndther, the ARtion ſhall! be brought where che grant - 
wit, 'he who is robbed may have an appeale'of felo-. 
ny in” every County where the goodscarney- but of 
2 T rob- 
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robbery where the fa. was done onely : A leaſe 
fot yeares in one County of Land, in another, Debr 
ſhall be brought, where the Leaſe was made, and waſt 
where the: Land lycth; every Agion which concer- 
neth the' life of a man ſhall be bronght where the 
offence is:-commitred*: Every ifſue which ariſeth-up- 
on an aGion in which Land ſhall be recovered, ſhall 
be brovghr where the Land Iyeth, as in right of ward 
of and or body) or intruſion of ward, and forfeiture 
of Marriage,and Valore maritagtj,and 2uare zmpedit,but 
raviſhmenr of ward, where the raviſhment was, and 2 
Luare non admiſit where the refuſall was, before the 
Starute of 27. R. 2, c.-10. an Aﬀion for Land in dj- 
verſe Counties, or for common in one County appen- 
datit to Land in'another County, ſhall be brought by. 
ſeverall Writs in both Counties, but now, In confi 
comitatuum - a per que ſervitia ſhall be brought where 
the nore of the fine is levyed. | 


Sir Miles Corbets caſe. 27. Eltz. in Scaccarto. fol. 5. 


REfſol: Thar the ſpeciall manner, of Common in 
_ | Norf: called Shbacke,to be taken in arrable land af- 
rer harveſt untill ſowing begin is good, Reſol. alſo if 
th D. there are fifty acres, and in S. 100. /. who ought 
ro intercommon for vicinage, D. cannot put in nore 
in their Common then it will depaſture, and fo to 
eſcape Teciprocally , for the originall cauſe of this 
ommon was onely. to prevent ſuits in Champian 
Countries. | 


Caſes 
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Caſes upon the Statute Of 13« E. I. 
of Wincheſter upon hue and cry. 


Sendills caſe. 29, Eliz. in Com. Banco. fol. 6. 


A Robbery for which: the Hundred muſt anſwer 
by force of the faid- Statute , is to be done 0- 
penly , lo as the Country may take notice thereof 
themſelves 3 but a Robbery done ſecretly in the 
houſe, the ' Country cannot take notice thereof, for 
evety one may keepe his houſe as ſtrong as he will ar 
his pert]Jl ; For it was adjudged in Aſbpoles cafe, that 
the partie robbed, needed not to give norice thereof 
tro the Country ; For it may be that the partie rob- 
bed was bound or maimed, 8&c. fo as he could nor 
make hue' and cry to give notice. A —_ was 
done in January preſently afrer the Sunnue ſetting 
during -day-light 3 and it was adjudged, that the 
Hundred:ſhould anſwer for the fame; for it was a con- 
venient time for men to travell , or to be abour their 
bufinefſe. One was killed'in 'the Evening and eſca- 
ped, and by the common Law the Towne was amer- 
ced, for that was accounred in Law parcell of oo 
day, and not of the night. But by the Statute 27. EL 
ca. 13. none ſhall have ation upon the ſaid Statute, 
except the partie robbed,ſo ſoone as he may,give no- 
tice of the ſame to any of the Inhabitants of any 
Village, Towne, or Hamlcr, -next to the place where 
the robbery was done, ani if they. in purſuire appre- 
ns any: of the offenders, that will excuſe the 
owne, 
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Milbornes caſe. 29. Eliz. in Com. Banco. fol. 6. 


A Robbery was done in the morning ante lucem, the 

Hundred ſhalt rot Ve charged, Cum quis felonice 
occiſus fuit per diem , niſt fels captus futt tota villata ill 
amercietur. *, 


The Earle of Bedfords Caſe. #9. Elix. fol. 7. 


I. R Eſol. If tenant in taile make a voydable leaſe 

for yeares, and dyeth, his heire in ward to the 
King, or.other Lord, the Lard ſhall avoyd this leaſe 
bur if an Infant make a feoftement, the Lord by Ef 
cheate ſhall not avoyd it , bur a gardiap ſhall, becauſe 
he doth it in right of the Infaox. 

2. This avoydance is but during the intereſt of the 
Lord, for afterwards the heire may make it good : 
But if he who hath a particulas eſtate avoiderh an a&t 
in all, after his Intereſt determined, it fhall noe be 
made good : as tf 4 feme be indowed of an appropria- 
tion, and her Clcrke indnfted, the appropriation is 
defeated for ever ; ſo if a feme Covert (a3 a feme ſole) 
levy a fine, and the Baron enters, and dycth, the 
Conuſce ſhall not have the land, for the eftace is 
wholly defcated. 


Ughtreds Caſe. 33. Elix. fol. g. 


He M. of W. granted the Captainſhip of a Fort 
© to the plaintifte,and for exerciſing of the ſaid of- 
fice, and for finding a Mafter Gunner, and fix Souldi- 
ers, granted to him an Annuity of 32. 2. per annum, 
the plaintiſſte brings an Annuity. 

x. Excepr. It doth not appeare by the Count 
that the M, had power to grant this office, Nen alloea- 
BY. 2. The 
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2. The plaintifte doth nor averre the exerciſing 
of the faid office 3 Non allocatur 3 for if he had nor uſed 
it, tharfhall come in on the other part, becauſe this 
is a condition ſubſequent, and nor precedence 3 bnr if 
one be rohave a thing in confideraciap of an ad to 
be done by him, there hemuſt ſhew the performance, 
becauſe that amounts ro a condition precedent, as in 
debt for ſalary, bur if.each parry had equall remedy, 
one for the money , and the other for the a robe 
done , there the Count fhall be without ſhewing the 
performance, 25 if one-Conenant to ſerve, &c. and the 
other Covenants to give money, 8&c. Byt although 
that an intereſt veſted is ro be deycſted oy gon fea- 
ſance, if jt appeare to the Court rhat an aftion is not 
maintainable withonrt the doing of it, rhere rhe do- 
ing of it muſt be averred ; as ifan Abbor ſole grants 
an annuity £o }. S. Pro Conſilio, &c. ih ation broughc 
againſt the fucceflor, he mult averre that he had g1- 
ven Counſell, &c. tothe uſe of the Houle, otherwiſe 
if againſt the grantor. | 


Exglefields caſe. 34. Eliz. in Scaccarlo. fol, it. 


Ir F. E. covenanted to ſtand ſciſed ro che uſe of 

bimfelfe for life » the remainder to tis Nephew, 
Proviſo that ir ſhail be voyd .npon render of a Ring 
by him, after he was atrainred of Treaſon, and all his 
wherizances forfeited by Statute ; the Queene Ieafſerh 
to rhe defendant for forty yeares, by Statute it was 
matted, that every ove who had a patent of land of a 
perſon attainred. ſhall exhibir it into the Exchequer 
wcrhin two yeares ro be Inrofled, one authorized by 
Letters patents in the name of the Queene tenders 


the Ring in the life of Sir Fr, the Queene bringerh 


latruſion. 
I. Reſol, When the Q. tenant per ater wie lea'eth 
T 4 {or 
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for yeares, this is good without recitall of her eſtate, 
for it is lefle then her eſtate, as ifſhee grant Town ſta- 
tum ſuum , for there i5Nno torte z and ſhee.is not de- 
ceived. | Y 

2. Thar this condition is given to the Q but ob- 
jeR. 1. That it was inſeparable from Sir Fr. for his in- 
tent was the ſubſtance of ir, and his intent 'cannor he 
trahsferred over. 2. Naturall affe&ion is made, the 
Judge whether the Nephew deſerve that the uſe ſhall 
be revoked, and in ſo much that naturall afte&ion 
cannot be transferred , no more can this condition 
which was created by naturall affe&ion, and naturall 
affeion determineth the eſtate. 3. Although the 
benefir of this collaterall conditjon be given to the 
Q. the performance is not : As to the firſt and fe- 
cond ; It was anſwered, that the condition 1s onely 
the ſubſtance, and all the reſidue js but a flouriſh,and 
that js not an inſeparable condition, for any one may 
tender a Ring as well as he. 

As to the third ; The performance is given to the 
Q. as incident to the Condition. 

4. It was objeQted, that the eſtate of Sir Fr. was 
not ſubjeR to the condition, becauſe he was not poſ- 
ſeſſed by limitation of uſe, and by 27. H. 8. but he 
was ſeiſed of his auncienrt inheritance, ergo, the leaſe 

Thall not be ayoyded in the life of Sir Fr. It was an- 
ſwered, that Sir Fr. was ſeiſed by limitation of uſc, 
and that the leaſe ſhall be avoyded. 

5, It was objeQed , that the Q. having made this 
leaſe, being ſeifed pur auter vie, by her owne act ſhee 
ſhall not defeate it after : It was aniwered;thar the Q, 
ſhall avoyde it, for her grant ſhall not inure to two 
intents 3 I. to make the leaſe, &c. 2. ro ſuſpend the 
condition, and when the Q. had two rights, ſhe ſhall 
nor looſe both without ſpecial! words. 

6. It was objeGted, that this render onght N x 
oun 
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found by office , becauſe matter 7 patjs, and ifit be 
falſe the party hath no remedy;becavie the Certificat 
is not traverſable : It was anſwered, that Cernficats 
which informe the Q. of her title are traverſable, 
but Certificats which are in nature of Trialls are not : 
alſo by the Tender the uſes are determined, and by 
the atrainder, and rhe act of 23. H. 8. the land is ve- 
ſted in che Q. 

7. It was objected, that the conveyance was voyd, 
becaule it was nor inrolled within two yeares, as the 
Statute requires, and fo Sir Fr. was ſeiſed in fee, and 
the leaſe unavoydable. It was anſwered, that it was 
rendred in the Exchequer to be intolled within-'two 
yeares, Which is allthe Statute requirerh 3 the forſei- 
ture was Eſtabliſhed by a ſpeciall a, 35. Eliz. | 


The Caſe of Swames, 34. Eliz. fol. 15. 


Game of Swannes in a common River are feiſed 

into the Queenes hands upon office feund,'l. Y. 
pleads that Abbas, oyc. gaviſt fuerunt toto proficus omnium 
cignorum in «ſtuaria prediF. nidificantium,and makes her 
ſelfe title to them,& prayerth an ouſter Le maine : All 
wilde Swannes.in a common River who have gained 
their vaturall liberty, may. be feifed for the King, 
becauſe they are Volatilta regatia , but a Subject may 
have them in his owne River ; and if they eſcape into 
a common River , he may take them againe , upon 
ircſh purſuite, Cjgnets ſhall be divided betweene the 
owners of the Swannes equally, but upon the Thames 
the owner- of the Land ſhall have the third by the 
cuſtome : whoſoever hath a Swan marke muſt have 
it by grant of the King, or preſcription, and he may 
grant it over , and he ought to have freehold of five 
Marks per «mum, by the Statute of 22. E. 4. c. 6. 
A man way preſcribe to have wild Swannes , but nor 
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as here, bur chat the Abbor, &c. have uſed ro take of 


thew to their owne nſe , and therefore adjudged a- 
gainſt 1. Y. A Swanne may be an «ſtray, and ſo can- 
Bot any other towle. | 


Sir Thomas Cecils Cafe , 40. Eliz.” in Scaccario. 
fol. 18. | | 


Yir T, C. entered into an Obligacion to the Qneene 
- © roperſorme Covenants , and fhewed in the Ex- 
chequer- Chamber matter of equity to diſcharge him 
of the fajd Debt, according to the Starute of 33. H. 
 ÞeC. 39, 

I. Reſol. that Branch of the Statute which giverh 

liberty ro che Subje@ to p'ead matter in equity in 
barre of Debt due unto the King, extenderh ro Debts 
due at the common Law 3 as well as by this Statute, 
becauſe this Statute gives more ſpeedy remedy for 
them, and (© within the purview thereof, and fo the 
ocher proviſo of equall charging of Lands Subjc& to 
Debss-of the King is generall. 
' #. The Courtef Exchequer-Chamber in this caſe 
may decree upon Engliſh bill; although thar Proceſſe 
be in the Exchequer at che commou Law, becauſe 
ro char purpgaſe they are as one Court. 

3- An Obligation ro performe Covenants affr 
Breach of chem is within the Statute. 


The Lord Arderfons Caſe, 41. Eliz. in Scaccar. fo. 21. 


TT Enapt in taile is bound by recognizance to I. 5. 
* who is arrainted , Tenant in taile dyes, his iſſue 
aliens Bong fide, rhe King hall nor extend thele Lanc's 
by rhe Stacute. 33. H. R.c 39. f 

' 1, Beforeitiar Starue the King could not exrend 
Lands in the hands cf the iſſue in taile for ihe m— 
os rote racine - 


- 
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of his aunceſtor, becauſe he was bound by W. 2. De 
Donts. | | | 

2. By that Srarnte Lands are extendable in the 
hands of the iſſue in raile, for Debr due ro the King 
by judgement, recognizance, obligation, or ocher 
ſpecjalry, and orher cafes are our of the Starute. 

3. The Alienee Bona fide is not within the Starute, 
becauſe favoured as a purchaſor, and he 15 a ſtranger 
co the Debr, and comes in upon good conſideration, 
and benefir is given againſt the ilſue in taile, which 
was nor before. 

4. Debts due tro a Subjeft and forfeited ro rhe 
King, are not within the Stature, tor they are nor due 
originally to the King by any of the ſaid foure wayes 
mentioned in the Act. 


Butts Caſe, 42+ Eliz. in com. banco. fo. 23. 


 Seiſed of black acre in fre, and of white acre for 
yeares, grants a rent charge to B- for life with 
diſtrefſe in both, B. diftreines, and avowes in whire a- 
cre, and good. 
1. Refol. white acre is charged during the rerme 
and life of B. 
2. All the renr ifſuech out of black acre, for as an 
' eſtate of freehold ir cannot iſſue out of white acre, 
nor as frechold our of black acre , and a charrell our 
of white acre, becauſe intire, It caunort be conſtrued 
robe rworents contrary to the inrent of the parties, 
and therefore an acceprance of a Leaſe of whire acre 
dorh not ſuſpend it, and in an affize, black acre onely 
ſhall be par in view. 
3- Alchough the rent ifſverh onely our of black 
acre, yer white acfe js charged with a diſtrefſe. IF 
arent he granted our' of thiee acres with clauſe of 
diſtreſfe in one, this is a rent-{eck for all, yer the gran- 
tee 
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tee ſhall diſtreine in the third acre for it » ſoifa rent 
be granted to two with clauſe of diſtreſſe ro one of 
them, bur a rent may be ſeck, and charge at ſeverall 
times, and therefore if a rent be granted in fee with 
. diſtreſle for life, it is a rent charge for life, and ſeck 
after, bur if the Clauſe of diſtreſſe be for yeares, it is 
a rent ſeck for all, becauſe the freehold is ſeck. 

The avowry was inſufficient. 1. Becauſe he ſaid 
the rent iſſued our of white acre, where it iflued out 
of black acre, and although the Plaintifſte had diſclo- 
ſed the truth in his plea in barre , this doth not falve 
the matter in ſubſtance vitious in the avowry. 2. He 
deriveth rhe rent out of white acre, Virtute cujus, he 
was ſeiſed for life, which is repugnant to have a free- 
hold ont of a Chattell, and ſo judgement given a- 
gainſt him for inſufficient pleading. 


Caſes of Duare Impedit. 


Halls Caſe, 31. Eliz. fo. 25. 


A Luare impedit againſt the Biſhop, and incumbent, 

wirhour naming the Patron, the Writ ſhall abate, 
7. It is not reaſon the Patron ſhall looſe his Patron- 
age, withour, being named, in caſe where he may be 
named, as here. 2. The incumbent at the common 
Law could not pleade to the Patronage , -and there- 
fore it 1s no reaſon that he who cannot plead. be na- 
med, and he who can, omitted, but now the incum- 
bent may pleade to the Patronage by the Statute of 
25. E 3 cap. 95. which inableth the poſſeffor to coun- 
terpleade the title of the King, and by equity againſt 
a common perſon, in the one caſe afrer induction, 
In the other afier inſtitation : But in caſe where the 


Parronage ſhall not be recovered, or that the Patron 
Can- 
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cannot be named, as in the Kings Caſe, a Quare impe- 
dit ſhall be againſt the incumbent ſole , or againſt 
him, and the ordinarysfo if a Biſhop diſturbe and die, 
it ſhall be againſt the incumbent ſole, if a Patron be 


- named and die, if the Wrir ſhall nor abate he ſhall be 


ont of poſſeſſion, and if it ſhall abate, the torte ſhall 
not be puniſhed, bur if the Patron be put our of poſ- 
ſeſſion, he hath remedy by writ'of right, and if it ſhall 
abate , the Plaintiffe js without remedy, therefore 
the Writ ſhall ſtand. | 


Sir Hugh Portmans Caſe , 40. Elix. fol. 27. 


F the Plaintifte in a Quare impedit, after appearance 

be non-ſuite, or diſcontinue or be made a Ruight, 
Pendivg the writ; this is peremptory, becauſe it is his 
Owne at , otherwiſe if-the writ abate for default of 
forme, or by miſnoſmer, for this may be the default 
of the Clerke. 


Backervills Caſe , 27. Eliz. fo. 28. 


T tle devolverh to the King to preſent by lapfe, the 

Patron preſents one who dyeth, the King hath 
loft the preſentation, for he having the firſt prefenta- 
tion, he ſhall not have the ſecond : otherwife the 
king may ſuffer Strangers to preſent one after ano- 
ther, and' take his turne when he pleafeth, and by 
that meanes the Patron ſhall be in a manner difinhe- 
rited 31 and the Statute of Prerogativa Regis, nullum 
temps occurrit Regt , is to be intendedvowhen the King 
hath a p*rmanent Title, and not tranſitory , when 
Ume js the ſubſtance of his Ticle. 


Maund; 
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Maunds Caſe, 43. Eliz. fo. 28. 


JN caſe of a reentry for non-paynient of rear, or 

when any ſumme , Nominee pen&, 15 tO be forfeite, 
in both che caſes demand ought to be made godcifel 
on the day, a convenienc time before the ferring of 
the Sunae, in the one caſe in reſpe& of aceondirion, 
and in the other in reſpe& of the penalty ; bur in 
caſe of a diſtrefle, he rhat hath the rent may demand 
the ſame at what time pleaſeth him, for no loſſe or 


_ peraky mſueth thereupon, but onely a remedy to 


come by his rent, and if demand be made any time 
after the day, and before rhe diſtreſſe, it ſufficeth. 


Djſcontinuance of Proceſſe , Ec. by the 
death of the @ueene. Trin. 1. j4- 
cobi. fol. 29. 


\ 

Pon a  ggterall reſummons the original!l, and the 

iffue are revived, and not the megane procetſc,nor 
Voucher, nodGarniſhment, bur all the Proceſfle is re- 
yived upon a ſpecial! reſummons, but not in ayde 
prayer, Orif a Veidit be given, and the King dicth 
| ofore the day in banck, becavſe there ſummons ly- 
«th nor, therefore he ſhall nor have reſummons, but 
in caſe of Verdi, he for whom it is given may have 
his judgement upon Scire faciar. Bur now, bv the 
Starute of 1, E, 6. an afton , ſuite, bill, or plaint, 
ſhall nor be diſcontinued, if they are returued, other- 


wile if rot, becauſe the Scacute ſaith, Depenging. 


If one deliver an appeale to the Sherifte within the 
years and the King dyerh, for neceflity the Plaintifte 


all hive a Certiorari, and /reattachment : fo if a for- 
E | 3 rp medon 


'. 
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medon be brought within a yeare againſt the pernor 


of the profirs 3 offices of Sheriftes , nor being of in- 
heritance or by Charter, are determined by the death 


| of the King. Svites depending im inferiour Courts 


2re our of the Statute 3 if the King dye after infor» 
ation preſerred by him, all the proceeding is loſt, 
but the information ſhall ſtand. 1. Becavſe this is 


- a record for the King, which ſhall not abate. 2. Be- 


cauſe informations upon certeine Statutes are to 
preſerred within certeine time, but if the King bring 
an original! and dye; this is loſt, if one plead to an In- 
ditment , and the King dye, he ſhall plead De now, 
but if he be convicted , judgement may be given in 
the time of another King , by the faid Starnre, and 
not before. | 


Caſe of a Fine lewyed by the King, tenant in taile, fo. 32. 
Michaelmas. 2. Jacobi. 


Fine levyed by the King, tenant in taile by gift 
of his aunceſtor who was a ſubjeR, Larreth the 
raile. 1. It js reaſon. that as the King is bound by 


' theStatute of W. 2. De donis, that he ſhould have be- 


nefit of the As of 4. H. 7. & 32. H.8. 2. A ope- 
neral!l Statute bindeth the Ring of Lands diſcended 
ſrom an aunceſtor a Subje&, bur nor where it diſ+ 
cends from an awmceſtor who was Ring,excepr in-ſpe- 
ciall caſes. 3. The ifſnes of the King at the time of 
the leyying of the Fine are SnbjeRs therefore within 


the Starnte,and ir ſeem'd to rhem that there onghr ro 


be Letters Parents ro give power to the Coniſce tg 
enter into the Land. 


Kevilt 
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Nevills Caſe, 2. Jacobi. fo. 33. 


He dignity of an Earle intailed is forfcirable for 

_ treaſon: I. Reſolved, this is within the Statute 
of W..2: De dons, and experience is. to give dignities 
In taile, with. remainders.over , alſo, this was an of- 
fice ancient!y, and offices may be intailed. 2. A dig- 
nity may be forfeited at the common Law, by a con- 
dirion in Law, for the Office of Earle was, Ad conſulen- 
dum Regem tempore $dc3s, (F defendendum Regem tempore 
bell: ; therefore he forfeits it when he takes Councell, 
and'Armes againſt him. 3. If ir were not forfeited 
by the common Law, yet it is by 26. H. 8. cap. 13. 
by this word Hereditament, and the words uſe or pol- 
ſeſſion which are added, are to ſhew, that every Ke- 
reditament ſhall be forfeired : at the common Law, 
Donee in taile had Poteftatem altenandi poſt prolem ſuſci- 
tatam, bur if he reteine rhe Land himſelfe, he hath 
no abſolute fee, for none ſhall inherit but the heire, 
Per f51rmam doni, fo it is now in caſe of annuity, and 0- 
ther chings out of the Starute, 


Penall Statutes. '2. Ja. fo, 36. 


\ 7 Ecn aScatute is made by Parliament, the King 
/  ..cannor give the penalty, benefit or diſpenſa- 
tion of, the ſame to any Subjett, bur the Ring may 
make a Non obſtante, to diſpenſe with any. particular 
perſon, that he ſhall not.incurre the penalty of a Sia- 
tute, and the King after a forfeiture or penalty of 2 
Statute by judgement and recovery, may grant the 
ſame to any of his Subje&s, by way of reward 3 and 
all the Judges of England ſubſcribed co this , the 8. 
Day cf November. 1604, "2 
Lilling- 
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Lillingſtons Caſe, ' 5. Jacobi. fo. 38. 


FEnant in fee grants, a rent charge, proviſo, that 

the perſon of the grantor ſhall not be charged, 
the granree mr» Heb recognizance according 
ro 23.H. 8. and after releafeth to the grantor, rhe co- 
nifee fueth an exrent, and brings debt againſt the 
grantor Terretenant, T. Reſolved, the rent is ex- 
tendable, for notwithftanding the releaſe ic is In eſſe 
as ro'the Coniſee , and cannot be diſcharged by the 
at of the Conifor, alſo, the extent relateth to the 
judgemdht, ar which time it was exrendable. See 
the Lord Aburgavenies Cafe , in the fixth Report. 
2, 'Pebt lyeth not fo long as the extent indurerh, 
for fo long the rent hach continnance, alchough thar 
by the releaſe the free-hold be determined : if a renc 
charge be granted for life with proviſo, as above-aid, 
if the rent be determined , debr lyeth againſt the 
grantor, becauſe he had no other remedy. 


Bedels Caſe, $. Jacobi, fo, 40. 


B. Covenants in conſideration of paternall love, 
* &c. to ſtand ſeifed to the uſe of himſelfe for life, 
the remainder to his Wife for life, the remainder 0- 
ver. IT. Reſolv. alchovgh the confideration In the 
deed runneth not ro the Wife, yer another confide- 
ration may beaverred , , which ſtands wich the Deed. 
The limication of an uſe to the Wife importeth a 
conſideration in ir ſelfe,ſo if it be to any of his blood, 
but if he Covenant in conſideration of a ! co. /. to 
ſtand 1eifed ro the uſe of his Sonne, wothing patſeth 
unti!l-Incollment, .Cuia expreſſum facit ceſſare tacitum. 
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Berefford; Cafe, 5. Jacobi. fo. 41. 


AN vſe is limitted ro A. B,andof the heires Males of... \# 

the ſaid A. lawfully begotten, this is fee raile, not- , | 
withſtanding, the wards ( of the Body ) be wanting, 
and that lawfuliy begotten, are implied, for no heire + | 
ſhall inherit who! is not lawfully begotten. Reſalved, - F 
that to create-an inheritance the word Heres is ne- | 
cefſary, bur the words De corpore are not neaeſſs y to' Þ 
make an eſtare taile, if there be words which Tanta-. F 
mount, and here the ſence according to the imtenr of - þ 
the Donor, is of or by the ſaid A. lawſully. begorren,,' F 
A gift to a. man QF heredibas de ſe exeuntibus, or Heres, 
dibus ſuzs. de prima uxore ſua, are eſtates taile. 4 i} 


Kenns Caſe, 4. Jacobi. fo. 42. 


C- K. had flue by E.S. M. K. and they are di- 
* vorced , and the Marriage ſentenced voyd, F 

C. K. marrieth F. they have iſſue E. K. C. dyeth, |. 
E, K. js found hy office to he Heire, M. and W. her | 
Baron preferre a Bill, in the Covrt. of Wards.to rra* F 
verſe the Othce to which the Committees of the 
Wardſhip anſwer, one of che Commitrees dyerhs Me; 
and W. Fea Bill of Reviver, and M. having iſſue E. 
dyeth, E.her iſſue, and R. her Baron, bring a new Bill J- 
Ot Reviver. 

. 1. Reſolved, fo long as the ſenrence ſtands 1n 
force the iſſue of the firſt feme is a Baſtard, becanſe 
the {pirituall Judge hach juriſdiction thereof, and our; ; 
Lav giveth fair unto jr : Senrence of divorce may |}. 
bee repealed after the death of the parties ., but 'Þ. 
ng divorce can he after their death, for that will Baz, .J- 
ftardife the iſtue ,. and the Court of the King hath wm x. 
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I. all ofit originally, not being hindered by any Sen- 
4 rence. 
; 2. The Plaintifte ſhall not have a traverſe without 
.. | an office found for her, for the King being ſure of 
4 wardſhip ſhall not be ouſted by one , before that he 
-, # be ſure to have benefic by him, and 2. E. 6. cap. 8. 
dorh nor extend to give a traverie withour office, bur 
» {| ifby two offices twoare found Heires, whereof one 
--F is within age, by that Statute the other may trayerſe 
| immediately. 
| 3. A bill ofreviver upona bill of reviver, ſhall not 
-  'Þ be ſuffered, for the infinitneſſe, no more then a Writ 
- $ by Journeys accompts. By all, the laſt bill was ab- 
\ | ſard, which praycth, that the firſt bill be revived, be- 
cauſe M. was dead, but it oughr to be, that her Heire 
 F way traverſe. | 
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THE EIGHTH Book. 


| . ThePrinces Caſe, 3. Facobi in Chancery.fo.1 . 


bg Ve HE Queene, 37. Eliz. grants three 
Il | 5 Mannors parcel] of rhe Datchee of + 
C.:to H. L. aud G. M. the King 
(at the ſupplication of the Prince ) 
brings a Scire factas againſt the faid 
H. L. and S. H. to make Liyery to 
i } the Prince by force of the Stature of r1. E. 3. H. L. 
j\1 | pleads, Null rel recorde, S. H. pleads the Patents with 
7.1 | a Non obftante. 32; H. 8. whereby theſe Mannors were 
:11 | made parcell, of, &c. and the At of Confirmation, 
> | 43- Eli. As to the plea of H, L. the Atturney ſhew- 
{42 | eth an Inſpeximus,and demurreth upon the plea of the 
#19 Þ- other two who joyne, and as Amic? curie repeate part 
11 Þ of the Statute of I. H. 7. touching the Duchie, H. L: 
1b} demurrera. 
p r. Reſoly. the Charter of creation of the Prince, 
1} Doke of C. 11. E. 3. is an Ad of Parliament, for ſuch 
{1} alimitation ro the firſt begotten Son is voyd with- 
v., | out Statute, for if Graudfather King the Father 
2:71} Dukegand Sonne be, if the King dyes, the Father is 
:..4Þ King, and the Son Duke, by the ſaid Statnte, agaiNt 
; #} the roles of Law. | 
| 2. The Lands caniot be ſoannexed to the Dnchie 
4; thar they cannot he ſevered without Statute. 
| 3-The &ſtate is limitted ro ceaſe when the King hath 
no firſt begotten Son, and to revive when he hath» 
V 2 which 


LSE 


- agaialt the King, ſaving the- right of others, thee” 
fore the Princes right 1s ſaved : In a. Sciye facias'the. 
- Kingor Prince. may reply, but the moſt, formall way || 
3s, for the Attourney to teplie, as here he did ;.No 


 Growns. - 


292 The Princes Caſe. Lib; 
which cannot be without Statute. 4. It ſhonld be 
abfucd> that {1x ym" $-nugy created Rarles, thac their” 
creation ſhauld he , ant the Creation of the 
Prinee: voyd. ELESY | I 

s, In the Charter there is De communt conſilio Prg- 


- latorum, (qc. and in the end, Per voſbm Regem C&& to- 


tum concilium in Parliamento 3 ſuch an AQ as begin- 
neth Rex Statuit,.and 'alwayes reputed for a Statute 
ſhal nor be drawne in queftion, bur if it be Rex ex 
aſſenſu , the Commons or Lords omitting the other 
part » it-is voide. 2. The ſaid Charter having the 
force of a Statute, is good , withour ayd of any other 
Statute, and alrhbongh the King in his Scrre fwt 
recite another AR for this ſurplus, the writ ſhall nor: 


abate, 3. The Prince: had the Dukedome in Fee, | 


for iris at inheritance, becauſe, 21. E. 3. 41. the 
Princefle was indowed, and it is no eftare taile be- 
caſe it is not limitred of what body \it ſhall come, 
but onely that they ſhall be Heircs ro the black 
Prince, 4. Againſt a generall Statute. Na/ tiel 76- 
corde ſha}l not be pleaded, for although ic be loſt, yer 


the Judges ought to take norice of it, and this is ſuch: { | 


an one which concernes the Prince, and the Starute 


of confirmations doth not extend unto it. 1. Be- 


cauſe this hath- a ſpeciall relation to certeine defetts, 
as Mifnoſmer, &c. 2. Patents are made good onely 


Sonne of the. King. hut his firſt begotten, ſhall, be 
Duke of C, although he be Heire apparent ro.the 


Js ; 
i 


. 
* 
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: be _ Cahes aſe, 46. Ebe, Buns regis. fet 32. 
TX. R Elored, thar + nie 4Rfon 12: = ox 


Inkeeper for w loft, &e. it ought 
4 cotton Inne. 2. He oughr to be a Player 
therefore a Ne ſhalf not. An intiolder 
ſhall not anſwer for any — Pans char which is Infis 
hſpitium , therefore if a er require ttiat his 
Vorſe be put.to grafke, the rey ſhalt not arifwer - 


fhe be ſtollen, otherwiſe if he require it-nor. 4. 
"There ought - to 'be a default in the Inholder or his 


Servants , therefore if a Gueſt bring one with him 


| "who ſtealeth the goods , the Inholder ſhall not be 


ed ; otherwiſe, if che Hoſtler —_— one with 


"Hi min his Chamber who doth it: - Bat at Infiblder 


1] not be charged , if he require the'Gheſt" ro put 
is goods In a'Chathber , and he letyes-thein in the 


* Court, but it is no'excuſe ro the Inholder that he de- 
Hrered the Key of the Chambet to the Gueſt, or 


that no goods were delivered to him. $. The Hoft- 


| ler ſhall anſwer for Charters if they be ftollen, but 


"'norif a Gueſt be beaten, and all this reve; by the 
= ard rhe words of ir, 


*"Paynes Caſe , 29. Ele. com. bancs. "Y 34- 


A Feme, Tetiant iti raile 'taketh Baron , and Nath 
(he who is heard ar #md-dycth, 'the Fenie 

h withour He, the Husband ſhall be Tenant by 
ri6fie, for alchonghi Te ftire of the Feme be 


: ons wha yet it is Tacite, intplied in the guift, that 


every Hudbapd of a Feme' inhieritahle to the faid e= 


: _ ſhall have the Land for his life, after the death - 


of the Fenie:, Fore be itfritled ro be Tenant by the 
courtefie, "If a Fe G6 of a a” 
ot 
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\ Borxetrys Caſe, ' Lil, | 


doth not intitle the: Hosband to be: /Tenant by:the 
curteſie, otherwiſeit is,if the iſſue had humane ſhape, 
but-isblemiſhed ;:if.a Feme- be ripped, and the nf 
fue taken out'of her Wombe, the Baron ſhall norbe 
Tenant by the copreeſie, otherwiſe itis.," if the iſſne 
whichthey 
man ſhall not be Tenant by the courtefie, but where 
his iflve may inherit as heire to the Feme, therefore 
he ſhall not be of a poſſeſſion in Law, becauſe there 
he makes .title from the aunceſtor of the Feme;, a 
not from the Feme. 


had dyes, and Lands difcends after. A 


Barretryz, 30. Elx. fol. 36. 


Common Barretor is a common. maintainer:of 

Suites or quarrells,in Coprts, or in the Countrey : 
As firſt, in diſturbance of the peace. Secondly,m 
raking and keepipg of poſſeflion, with force or deceit 
Thirdly, by falſe calumn'ation and ſowing of Quar- 
rells, but to indite him of it, ir onght not to be, that 
he hatch done ſo twice or thrice, 
mon doer of them. 


bur that he is a comp- 


| Grieſlies caſe ;. 30. Eliz. com. banco. fo. 38.1 } 


Y the cuſtome., ane is-choſen in a-Leete tobe 
Conſtable, who reſuſerh, and departeth our of 
rhe Court, the Stewardmpoſeth a Kine of 5.1. upon 
him, for-which,vhe Bailiffes of the Lord diſtreine, and 
he brings a replevin. 
1. Reſolyedy every- 
reaſonable fine upon any man'who makes conrenipt 
.or diſturbance;ro the | 
Pf record, cannot... -.: 
, 2... This fine needs.nat 


"336 i ich 
Judge of record. may afſeſſcia 
;ourt,. but a Judge'who is not 
; not-to be afferred, becauſe the 
Staxure of, Mag. Ch. ſpeakes of Amerciaments,-and 


' $1648.  Whittinghams Caſe. / "_n a 


> | ot of Fines, ifor a fine is impoſed by the Court, and 
an Amerciamenr by the Jury: therefore the: Jadge- 
ment in an Amerciament is generall,” Quod fit in mi- 
| ſericordia, andafter upon.eſtreits direfed-to the Co- 
_ 36hers they.ave afferred, and the Srarure is , that a 
Noble man fhall be Amerced by his Peers, which is 
mot uſed ac this day , becauſe it is reduced to a cer» 
gemty, (Viz..) A Duke to 10.1. and others to 5.1]. 
Set an'Amerciament of an Officer of the Court. or 
the who hath execution of Writs: ſhall be afferred by 
the Court, ſoof any who is Judge as Suitors : If 2 
Juror appeare, and is achourned to a day, of which he 
makes deſaulr, this ſhall be inquired. by his Compa» 
nions, for he ſhall be fined to the value of his Land, 
of | (per annum, which the Court cannot know. 
': | 123+ A diſtreſſe may be taken fora fe withont cu- 
M 
Its 
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ome, or for an Amerciament whichis leſſe.” 
MY 


U'- '  Whittinghams Caſe, 45. Eliz. fo. 42. 
at 201 
- was refalved. that if there be:'Lord and Coma 


ar Infant, and the Infant make -a feoffement in 
| tee, and execute the ſame by livery of ſeiſin by his 
- hands, -and after dye without heires, in this caſe 
+ Þ . the Lord ſhall nor have the: benefit of the elcheate, 
be Gandhi Feoſſement is unavoydable. 
of } There be-three manner of privities, ( vi iz. ) Privi- 
20n q4in blood. | 2.  Privity in eſtate. 3: Privity-in Law. 
20d | 'Fiivities in:blood, as heires in blood, privity-in eftire 
*þ _—_—_— Baron and F eme, Donor, and Donee, 
and Leſſee, &c. Privities in Law as Lord by ef 
'theare; Lord of a'Viliaine, *c. - 
'Ifa Leſſee for life make a Leaſe for yeares, and af. 
&renter into the Land, and make waſt, and the Leſ- 
Frecover in'an Action of waſt againſt the Leſſee for 
Ue,he-ſhall avoyd the Leak for yeares, made: pepme 
mY V 4 ie , 


che waſt commitred;-Bur.if a LefleerFor bife make | 
Leaſeifor'yeares, and afrer:enter and make a feoffes | 
ment in fee, the Leffor ſhall not avoyd the Leafe for 

yeares:; dio, if a Tenantimake a Leaſe for yeares, 

\ andafrer iis atrainred: of felony , or dyerh without | 
heire, the Lord by efcheare ſhall not @oyde 'the 
rearme. -But becauſe the feoftement in the cate 
at barre was execarted by Letter of Attonrney, it was 
reſolved tobe voyd, and the Land efcheated ro the: 
Queene. 6 


Febu Webbes Cafe, 6. Jacobi. com. banco. fo. 45. ''. 
«14 . | F210 
"fie King grants the office of the, Kings Tennis 
plaies at W. to one, who being diffeiſed bring | 

an athze. | iS 
The Patent ſhall have a reaſonable. conftruftziony 
not onely when the King hjmſelfe playes , bur when 
- any of his Houſhvald. As if. a Commiſſion be made 
ro rake Singing-Boys in a Cathedrall- Church for the 
Kings Chappell, thoſe thar Sing there for their ple$ 
fore, cannot be taken; bur fuchas ger their living by 
#. There 'were but two manner of aflizes at rhe 
common Law, affixes De libero tenements, and , De 
communia paſture, bur for no other common, burfor,, F 
this onely there is a Writ in the Regiſter. But the? : 
_*Starmte -of I. 2. c. 25, giveth ir, De proficuo mn certd 
doco 'capiendo 3n icy of a fxed permittat, and alrchoogh 
that there oftices amonpſt other things are nanied; 
yet an aflize lay of page at the common Law, and 
akhough -char mo- Tenant for life may have a ual 
mittat, yer an affize did Iye for him; bur tharisto 
widerftood of an office of profir, 'for it lyeth not 
of arr office of charge” * Original! Writs made by Sr# 
tne cannor be altered without Statute :'In' an aſſne | 
of @ new office , it opght co be ſhewed, hates I 
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| Hclangs to it, bur notfor an aucientoffice ,:becauſt: 
char 15 1ufficiemly knowne. EE IETING 
O87 : L.4t 4 *; 


i Sys Coe, 6. Jacobi. fol. $1; 
FEnanc nm taile tevyech a fine wichiwarranty, and 
dyerh , the warranty difcends. upon'the illue.of 
him in the remainder, inheritable ro the raile, ane - 
another, the iſſue in caile brings a formedon, and is 
bared for all, for the warrenty isintire,. and: barrerh 
. every one upon whom ir diſcends, of all his right : 
as if one ſciſed of three acres maketh a ſeofternent 
of one with warranty, and dyes, having iſſue twe 
| ' Daughters who make partition , the Mother purchs- 
| | _ -{#bh the parc of one; & brings dower apainit che feof- 


| 


keewho Vouches the Davghters, ſhee ſhall recover all 
'theother acre of che orher Daughrer,if Tevnanr, by the 
£istefie make a feoftemenr with warranty, and dyes, 
and his Sonne hee of the Feme tecovets, and allers 
dilcends afrer, the feoffee ſhall have a Scire factasy;to 
kave- the Land firſt recovered , by the Statute of 
Glouc, c. 3. Bur if affers deſcend to the Heire in taile, 
bound with a. lineal} warranty, after recovery in for- 
| mgdon, : rhe Feoftce ſhall have a Scire faciar, to have 
F theaffec, fororherwiſe if the recoverer alien the al- 
| *fers, the ifiue of him will recover the Land jn taile a- 
gaine ; bur im. the'e cafes rhe diſcontinnee ought to. 

 Enfeſſe thecitle of the Demandanr, and pray, that 
ifallets deſcend after, 'ithey may diſcend unto him, 
| Mtzifhe plead a warranty and aflers; this is peremp- 
Wy anro him, if ir be found tharafſers' did nor dil- 
.vrnd; for:the Srarute is,: thar a Scire'fecias ſhall ifſife 
1 Mrof the rolls of the-Juſtices, and in rhis caſe there 

 tsRagromd for the Scire factas in the Record, bur in 

* iis caſe if the iſſue mr raile pleads no afſfers, and af= 
| flets are fow 46d; /buirnor to the valoe, the Tenanrdhall 


s: * i 


.4- etivy have 


298 Earle of Rutlands Caſe. Lib.B. 
have a Scire facias to recover the aſſets diſcended af 
ter, for that falſe plea of che Vouchee. Warranty 
and eſtoppell diſcend upon the Heire generall, and 
warranty barreth alchough that he upon whom it 
diſcends, claimerth nor'by kim that made ir, but fo 
doth not aneſtoppell, but eſteppells with recom- 
pence binde the right of one who claimeth nor; by 
him that made it. 8 


© Roger, Earle of Ratlands Caſe, 6, Jacobi. fo. 85... 


He King grants the pannage and herbage of a Park 
to M. for life , and reciting this, grants it to the 

| Earle of Rutland for his life. THES 
1. Reſolved, the King hath three manner of inhe- 
Titances. I. Some which he cannot exerciſe him- 
ſelfe, and cannot grant them in reverſion or remain- 
der, as Corodies and Churches of which he is Px 
tron. 2. Others which he cannot exerciſe kindle, 
bur may grant them in reverfion or remainder, as of- 
fices. -3. Others which he may exerciſc himſelfe, ayd 

may grant as Lands, Houſes,&c. 
2. The King here is not deceived, for when he 
- Teciteth here that M had for life, and grants far life, | 
this-inureth, as by Law ir may , that is as a grant in 
'reverfion. ES ' 
3. Inthis caſe the grant to the Earle ſhall com- 
mence after the determination of the eſtate of N. 
and if the King grants Land to one and his Heires, 
Habendum to him and h's Afﬀignes, it is good, and the | 
Habendum hall. be rejze&ed for the honour of the 
King. See the'Lord Chandos cafe in the ſixth Booke, 
and when a Charter of the King may be taken to two 
intents good, in many caſes it ſhall be taken to ſuch 
inarent as is moſt beneficiall for the King, bur if « 


amiy be taken to one intent good, and to _— 
MS] void, 


- 
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yoid, then for the honour of the King, and benefit.of 
the y__ then it ſhall be-raken ſo that it may take 
efte(. R 7 


Beechers Caſe, 6. Jacobi.. 'fo. 38. 
- Plaintiffe in Debt , Se retraxit by attourney, and 
by the judgement is not amerced, he brings er- 
ror- 1. Reſolved, a Retraxit ought to be in proper 
perſon, for at the common Law every one who ap- 
pexred ought to come in proper perſon and make his 
*attorney after, by licenſe of the Court, bur if it be 


Without writ,he cannot without a writ of Attornato fa- 


ctendo + In caſes where one may make an attorney, but 
contempt is bound ro appeare in perſon, if he ap- 
ow by attorney , this is not error , becauſe the 


"Cont! may diſpenſe with the contempt, otherwiſe 


here he cannor appeare by Law by attorney:as here, - 
Forifit appeare by attorney,this is error. 2: B. onght 


'beamerced if upon a Nonſuite, a Fortiori upon a 


"Rerraxit , and although it is for his advantage, yet 
he may afligne ir for error, becauſe the judgement is 


bot perfe&,and b::cavuſe ir is for the advantage of the 


'Ring, and it ſha)! not be amended becavſe the a&t of 
"the Conrt. 3. Where one diſclaimes he ſhall nor 
have a WTit of error, becauſe he hath confeſſed thar 
he had'no right, otherwiſe it is upon a Retraxit, for 
this is but a barre of the a&ion, 2 fortiori here, where 
it was void, done by an attorney, a Retr-xit ought 
t9be when the partv is ſuppoſed to be preſent, there- 
fore it ſhall not be when hSimparlerh. 


j. . 


Swaynes 


ZOO  Smaynes Caſe. Lih,R, 


Swazjnes Caſe. 6, Fac. fol. 63, 


I.-R Eſolved, the King grants a Mannor for life ex- 
cept Timber Trees , the Lefſees granc copy- 
hold, the Grantees may ſhrowde Timber Trees be 
.cauſe they come , in by: cuſtome, Paramount the ex- 
ception. 2. If Copyholders preſcribe to take profit 
in any part of the Mannor, if the Lord aliens it, a 
Copy-holder admitted after ſhall have it , becauſe he 
35 in paramount the ſeverance, bur he ſhall preſcribe 
and plead ſpecially, zhat is, untill ſach a rime, ( Viz.) 
Before the ſeverance Talrs babebatur, (5c. conſuetuds, 
'&c- and then ſhew the ſeverance. 


Sir Williar Foſters Caſe, 6 « Jac. fol. 64. 


F. made a feoffement 4. E. 6. reſerving a rent 
* charge, which rent deſcends to T. F. who dyes 
inteſtate, his Adminiſtrators avow for it, and alledge 
no ſeifin within 4o. yeares yet good, for the Sratute 
of 32. H. 8. c. 3. that none ſhall avow for rent 1Þ he 
had not ſeifin within 40. yeares, is to be intended 
when it was neceſſary toalledge, as upon rent be- 
twixt my Lord and Tenant, for this may be had-by 
 Icroachment, and. perhaps the commencement of the 
| Seigniory was before time of memory, . but where 
- Tent is by deede or reſervation, as here , or upon. an 
_eftate taile, the ſejſin is not materiall, for the deed 
- of _reſefvation is the Title and incroachment ſhall 
hot turt, arid they ſhallnor have a Ne injuſte vexes, 
but ſhall avoide it in'an ayowry, and Magna Charts, c. 
10. Luod nullus diſtringatur ad faciendum 'majus ſervitt- 
um, (gc. doth nor extend to donee in taife, Leſſee 
.For lite, &e. bur is intended between very Lord and 
yery Tenant. 


Lovedayes 
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Lovedayes Caſe, 6. Jar: fe. ts. 1 


JFa Jury who appexreth to try a certaine iſe, give 

a verdit which 1s accepted, be it perfe& or in» 
perfe, they are difcharged , and ſhall nor trie the 
ſame iffue, ypon a new Ar prizes , hoc a Veuire faciav 
de aowo ſhall ifſue, otherwiſe it is of the Recognitors 
of an affize, they ſhall trie all the iſſue , becayſe they 
are not to trie any cerreine iſſue, and becauſe they 
come in upan an Origmall, the Conrr will not award 
4 new Originall, bur the Plaintiffe ſhal} have a Certz- 
ficate of aſſ1ve ro trie the imperfettions, the Plaintiffe 
ſueth a Venire facias againſt diverſe, the Sherifte re- 
turneth no Writ, the Plaintifte ſhall not have feve- 
rall Venire facias after, for he cannot vary from the 


ſt, 
Crogates Caſe, 6. Jacobi. fol. 66. 
Tie Defendant pleads in barre to rreſpaſſe that the 


'”'B. of N. leaſed by Copy to W. M. to which Co- 


pyhold there is common in B. and juſtifierh as Ser- 
vant to the ſaid W. the Plainrifte replies, De injurie 
ſua propria, gc. this is an infufticient replication, for, 
De mjuria (gc. hath reference to all the plea in barre, 
and not to the Commandement,' Ergo, if the Defen- 
danr in falſe Impriſonment joſtifie, for that a Capias 
yas awarded-to the Sheriffe, who made a warrant to 
kim to rake the Plainrifte ; De injunza, (5c. is no plea, 
becauſe it referreth to all, and fo Record-ſhall be txi- 
ed by Jury, but he ſhall traverſe the Warrant, which 
s matter in/fa&, but this had beeni a good plea, if 
the proceeding. be in a Court, 'which is nor of Al: 
cord. 2. De imjuria, £5. is to. be: pleaded, where 
the plea.is matter of excule, and nat where he claims 
IE an 


302. Trollops Caſes” Lib fil. 
an intereſt in -his own' right, -or if the- right» of hjs>? 
Maſter, for there he ſhall trayerſ& the Gommandesi:! 
ment.” 3. Where authoxiry is derived from rhe Plains: 
rifle himſclfe,, or is given by Law, as to fee if waſt;-: 
thePlaintiffe ought to anſwer to ir, although noiw-/ 
tereſt be claimed, and he ſhall nor plead De injuria, 
dc. 4. If this plea be admitted here, all parts of the 
plea in barre ſhall be tried, and the ifſue will be fall 
_of multiplicity. 1921 & 


Trollops Caſe, 6: Jacobi, fo. 68; 


THe Defendant in error pleads excommunication, 
&c. and ſhewerh the Cerrificar of the Vicar penesb 
rall, de D. the words of which were, Univerſts clericsit 
0 literatis per totam dioceſim D. the Plaintifte pleads! 
the generall pardon 3. Jac. . ' no 
- 1. Reſolved, the ofticiall cannot certifie' excom- 
munication, for none ſhall doe that, but he to whom: 
the Cour- may Write to affoile the party, as the Bis 
ſhop and Chancellour of C. or O. and for that , if ar; 
Bifhop ccrtifie and dye before the returne of thes 
Writ, it ſhall not be received, but the Succetfor:ſhatto 
doe it, and one Biſhop ſhall nor certifle an Excom- 
munication made by a Biſhop in anorher Court, but” 
a Biſhop affer Ele&ion before Confecration - may, 
and fo may the Vicar generall, ifir appeate that the! 
Biſhop is in Rem3s agendis. 2. The Certificat is n+; 
ſufficieur hecanſe bythe particolar direction to the? 
Clerks of D.-the Kings Court ahd all-others are exs' 
cluded, and ſoa prote&ion in one Court ſerveth nor. 
in another, and Excomnunication is ſuch a thing, as 
the Court of the King hath conuſance; and therefore 
the Suite and the Cauſe are to be exprefled in the 
Cerficat , that the "Kings Court may judge of thej 
ſufticiency, and if-ir be inſufficient ( as if a Biſhop 
| | cer- 


certific an excomrmunication made by himſclfe in- 
| his owne +Cauſe:) the. Court may write to abſolve 
him. 1f the Certificat had been good, the point 
was, whither the generall pardon diſchargerh an ex- 
communication or not. | 


SS Whitlocks Caſe , 6. Jacebi. fol. 69g. 


A Revertioner upon an eſtate for life levyes a fine 
rothe uſe of himſelfe, uncill Marriage of his Son, 
and then to the uſe of himſelfe for life , with powes 
ro make Leaſes, ſo that they exceede nor 21. yeares, 
| or three lives, reſerving the ancient rent, the remain- 
der ro his Sonne in fee, the Sonne is married, the Fa- 
ther maketh a Leaſe for gge yeares,if two ſhall ſo long 
live, reſerving rent to him, his heires, and the reyer- 
froners, this is a good Leaſe. | 
- 1. Reſolved, hz had purſued his authority , for if 
he had a particular power co make Leaſes for 21, 
yeares, Or three lives, he cannot make leaſes deter- 
minable apon. lives , but having a.generall power to 
\make Leaſes, fo that they doe not exceed 21. yeares, 
of three lives, he may. . 
2. The rent reſerved goerh to the Sonne,alchough 
. thathe who reſerved it had bur for life » becauſe the 
Leaſe for yeares hath no being our of the Leaſe for 
life, but out of the Fee, and in judgement of Law. 
proceedeth both in conſtrudtion npon the limita-. 
tivn of uſes » but the moſt ſafe way here had heene + 
toreſerve the rent generally, and leſt ir to the diftci- , 


bution of the Law. 
_ Greenelyes Caſe , 7. Jacob. fo.. 71. 
Aron and Feme, Tenants in fpeciall taile, the Pa- 


«ron infecfferh P, G. and dyeih, the Feme ay 
B the 


the Sonne enters, and Leaſeth ro the Plaintitic. 

© 1- Reſolved, if Baron joyncenant i-fpecialt tailg) 
with his Wife, ha# made a Feoffement ,- or had} been 
differfed , at the eommon. ley, aud dyed, and the 
Feme before entry dyed, this is @ diſcontinuance 
ro the Sonne, becauſe he cannot enter as Heire to 
nn i the Feme enter , the diſcontinuance is 
purged. 
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; 


: 5 The eftate: which the Feme had: joynily wich 


Ker Baron is-within the purview of the State of 
32. H.8$.c 20, That no- fine levyed: by: the - Baron 


fote of Lands of the Feme-ſhall hucr her, and within © 


the Starure of Weſt, 2. c. 2. 


"2. The entry of the Sonne is lawfull., although | 


he claimes nor as Heire to the Feme, as the Statute 
Tptakes, bor as heire ro both/, becauſe: he: is; within 
theſe words, or to ſpch as have righe by thedeuh ef 
ſoch Wife, and chis is to be intended of diſcontinu- 
ances made gf Baron, and-not of a rightful hare 
of the ifſie., for-they cannor avoide ity, andthe Sia 
tute is that they may enter , whicty they. cannat. doe 
where they ate/barred : and if the Feme-eni@ with 


In 5. yeares, as ſhee may after a-Fine levyed by the 


ron, this doth nox take 4way the: fatnre barre of 


The iſſve, and ifſheeenters nor within 5. yeares, ſhee 


allo is barred * Baron, renant in taile,, the rewaiuder 


to the Feme in rafle'makes. a feoffement, the Feme 
'may.cnter afrer his death, by this Sratate, but, jf 


the Baron ſuffer a'Tecovery ſhee ſhall not enter,, 2 | 
the Caſe at barre the fon. may have' a Formedan at the 


common Law, and where before this Statute a-CujÞ 
vita, or Sur cuj in vita did lye , entry is given by 
'Starute,' and'not orherwiſe.. - |. AQ .+ 


ey} 
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The Lord Staffords Caſe, 7. Jacobi. fo. 73. | 


He Queene reverfioner upon an cſ{tate taile grants' 
* the reverſion to T. T. in _taile ypon condition, 
is to have Pradiftam reverſionem in fee, the condition 
is performed, the Lord Stafford Teyant in: raile levi- 
«th a fine, his iflue is barred; I Reſolved, that a 
condition of accruer may be annexed to a thing 
which lyech in grant, and to aa eſtate taile, as if Let- 
ſeefor life be the remainder for life, with condition 
of accruer to the. firſt, rhis is gaod, aud yer no Merger 
of eſtate. 4. things are requiſir to an accruer. 1. A; 
particular eſtate as rhe Foundation, Ergo, a Leale at 
wilbiball nor be. 2. The eſtate onght to continue in 
the Grantee untill accruer, therefore. if the Grantee 
alien and purciaſe the.condirian is Tolled, bur Quere 
if the Tenanc alien nppon. condition which is broken, 

if the fee ſha!l accrew, :bur grantee may grant part of 
his eſtare, as if Leſſce for life make a Leaſe for yeares, 
he may performe the condition after, ſo may Tenant 

jn ſpeciall taile, aſter he is become renant in taile af- 


r 


ter poſhbilicy, &c. ſo may the fitrviving joyntenanc 
andthe heire of Tenant in taile. An inſtant 1s ſuffi- 
cient'to ſupport an accruer, as if the condition. be, if 


| theVefſee be onſted;/Eo infartegchar the onfter is the 


feeaternerh, but if Leflee fcr yeares accept a confir- 


| mation tor life, che condition is gone-: bur it is nor 
| neteſſary , that rhe eftate of the grantor ot Leffor 


cofitihue, becanfe by his own-at he'ſhall not defeare 
ll 2. Ir 0oght to veſt ar the time of the con- 
ditto performed'or never. and: for thar, rather thar it 
ſhall not veſt ax this rime by performance of the con- 


dition, the fee wichour office or other ceremony ſhall 


$ bedeveſted out of the King. 4. It is neceſſiry that: 
PA particular eſtare and the condition be ing,one 
X 


decde, 


306 Wiat wields Caſe. - Lib.8, 


deede, or two deeds delivered at the ſame time, for 
in Law they are bur one grant, and by the condition 
rformed, he had fee from the delivery. 
Reſolved, Predi#. reverſionem fignifies the rever- 
fion which the Qyeene had, Viz. That which de 


pends upon both the eſtates taile, and fo was the in- |. 


rent 3 alſo ſhee granted, Omnia premiſſa, which maketh 
it cleere. Reſolved alfo, that theſe words Will and 
Declare, doe amount to a grant, and are fo nſed-in 
Patents of Liberties, and things to take effe in Fr 
turo. Tenant in taile, the remainder in taile, the re- 
mainder to the King, Tenant in taile ſoffers a reco- 
very, this doth not barre the remainder in taile, be 
cauſe the iſſne in taile is not barred, and therefore the 
reverfions and remainders in taile are preſerved by the 
Statute of 34. H. 8. c. 20. 

Laſtly, Reſolved , if the reverfien in fee had re 
mained in the Crowne , that the fine levyed by Ed: 
Lord Stafford the Father , had not barred the Loid 
that now is, Nothes Caſe, 31. Eliz. com. banco. 


Wiat Wields Caſe, 7. Jacobj. fol. 78. 


W W. ſeiſed of Land, to which he had common 

® appurtenant » aliens $. acres to one who ine 
plevin counts, that he and thoſe, whoſe eſtate he had 
in the ſaid $. acres, have had common there, &c 


and good. I. Reſolved, although by purchaſe of path 


ef the Land in which, 8c. the common appurtenal' 
is deſtroyed in all, yer it is not ſo by alienation 0 
part of the Land to which, but all remaines withou! 
damage to the Tenant of the Land. 2, That the plead 
ing of it was ſufticient. +" 


Vino 
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Vinyors Caſe. 307 
Vinyors Caſe, 7. Jacobi. fol. $0. 


ONe was bound to ſtand to the award of W. R. 
and revokes the ſubmiſſion , the Obligee brings 


| Debr. 1. Reſolved, the Countermand is good , for 


an authority Countermandable by the Law , cannot 
by any way bee made irrevocable. 2. Alchough 
that the Plaintiffte doth not ſhow, that the Defen- 
dant had given notice t9 the arbicrator, yet it is good 
becauſe this is implied, for without notice the revo- 
cation is voyd, 3. The Obligation by the -Coun- 
termand is forfeited , becauſe he doth nor ſtand to, 
$&c. when he Countermands it. 2. By his owne 
at he had made the condition impaflible, Ergo, the 
Obligation is fingle, if one bindes himſelfe ro give 
Licenſe to carry Wood, &c. for a certaine time, if 
_ gwe it, and diſturbe him , the Obligation is for= 
cited. | 


Sir Richard Pexhalls Caſe, 7. Jacobi. fol. 83. 


SIR. P. ſeiſed of Lands, part whereof is houlden 
" In Capite , deviſeth 100. Sheepe, 10. Bullocks, and 
10. . quarterly , to one with clauſe of diſtrefſe ; and 
that the Grantee ſhall hold his Courts for his life, for 
rentarreare for two yeares,the grantee avoweth. 1. Re- 


'} ſolved, a deviſe of rent out of all is good , and raketh 


effe(t our of two parts , and as to the third is voyds 
2. The grantee ſhall have an eſtate for life in the rent, 
and ſo he ſhall if ic be granted by Deede, alſo by the 
Iatenr of the Deviſor ic appeares, that the Grantee 


ſhall hold Conrts, and have 10. /. per annum , for his 


wages, and quarterly here had relation to rent onely, 
becauſe the word Et, disjoyneth it from Sheepe and 
Bultocks, and judgement given for the Avowant- k 

; "*M i Buck- 


308 Euckmers Caſe. 


Buckmers Caſe, 7. Jac. fol. 86. 


B. gave a Houſe in Gavellkinde to M. his Eldeſt 
* Daughter in taile, the remainder of one Moity 
to }. a ſecond Davghter in tailz, the remainder of the 
other Moity to KR. a third Daughter in taile, with 
croffe remainders ro J. and RK. M. diſcontinueth and 
dyech withour iflue, Þ dyeth withcurt ifſue, K. dy- 
eth, and her iflue brings a Formedon in the remain- 
der, and good , although feverall remainders, for 
they depend upon one eftare, and commence by pift 
at one time 2 InaQions reall, in which title is &x- 
prefſed, a man ſhall noc have one Writ for Lands, to 
which he had ſeverall Titles, as in eſcheate, ccflavir, 
Wrir of Meine, &c, but he may have a Writ of ward 
of Land onely, although ir be by ſeveral] Tenures, 
nor one Formedon vpon two diſtin gifrs, where the 
foundation is feverall, but he ſhall have ir if there be 
one gifr, although ic take effect at ſeverall rimes, be- 
cauſe the foundation was joynt and fingle, as upon 
a pifr in tile , to Brother and Siſter, who dye with- 
out iflue, or if the Brother dye without ifſue, and the 
Siſter dye having ifſae , who dyes withoor iffue, he 
to whom the remainder limicted ſha}l have one for- 
medon, although ir veſt ar ſeverall cimes, ſo in an e- 
ſtate taile ro Father and Sonne, and fo here: In adti- 
ons reall, founded upon Torte, a man ſhall have one 
Wit to recover Lands, to which he had ſevera!l Ti- 
tles, as in an afſjze, a Wrir of entry, &c. but in a Wilt 
of entry upon ditleifin made ro my Mother, and her 
Siſter Coperceners, becanſe there title is jn the Writ, 
it appeazeth he onghrt to have ſeverall aQions 3 but 
in perſopall aRions , one may comprehend ſeverall 
corrs, "and cauſes of aCtions, as treſpafſe for treſp3 
made at {everall dayes ard places, waſt vpon ny 

calcs, 


Lib.$ 
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Lib.3. Fraunces Caſe. 309 


Leaſes, and ſo of Debt. Nota, if a remainder be exe- 
cuted, iſſue in remainder thalf nor have a f::rmedon in 
remainder, but in the diſcender , 2nd Count of an im 
mediate gifr, but if there be a Leate for life ro one, 
the remainder in raile to A. the remainder in taile to 
B. A. dyes without iffue, if B. be chaſed ro his forme- 
don, he ſhall not count ot an imnegiate remainder, 
but ſhall ſhew the firſt remainder ro A. and that he is 
dead without iffue. 2. iv formedon 1n the remainder 
or reverter, omiſſion of itiuc inherirab'e in the pede» 
gree of the demandant, abates the Writ, but nor upon 
the part of the particular Tenant. 3. The Deman- 
dant muſt make nienrion of the Sonne who ſurvived 
the Father, to which Sonne the Land diſcended, bur 
was not. ſeiſed by force of the taile, brt he ſhall name 
him Sonne, bur nor heire. 4. The Demandant in a 
formedon in the Diſcender muſt make himſelfe heire 
to him that was /alt ſeiſed, and he to the Donee. Note 
here, becauſe K. was never fſeiſed, the Wr.t ſhall fay 
Remanere, not d:ſcendere, and the Writ was , Remanſtt 
145, becauſe a diſcontinuance , orherwiſe it ſhould be 
Tenementa remanſerunt. 


Fraunces Caſe » 7. Jac. fol. 89. 


e Plaintiffe pleads in barre of avowry, that R. 

F. deviſed co 1. his Sonne, who leaſed ro him, the 
avowant replyeth, that afcer the deviſe, R. F. made 
a Feoftement to the uſe of the ſaid {. upon condition, 
that he ſhall ſufter 1:is Executors to«take away his 
goods, and the eltate limicted ro him was for fixty 
Yeares, if he ſhould ſo long live , with diverſe remagin- 
ders over, and that after the deach of F. I. hindered 
the Executors, to carty away the goods , whereupon 
T. in remainder entered, and judgement given for 
Plaintiftes 

| R 3 F 1. Re- 


310 Edward Foxes Caſe. Tib.8. 


1. Reſolv. although the condition be taken ſtri&- 


ly, the uſes to I. enely , and to his heires, are onely 
avoyded by ir.* 2. A diſturbance by paroll is no Breach 


_—_ 
« ev o 


of the concur, 
-i. Pu : 
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3. I. ought to have notice of the condition being a 
Stranger to it, or otherwiſe he cannot breake it , as 
a Copy-holder ſhall not forfeite for deniall of rent, 
to him to whoſe uſe a Mannor is transferred before 
notice, but he who bindes himſelfe to doe any thing 
muſt take notice at his peril! , becauſe he hath'taken 
it vpon him. 4. Alchovgh that the Title which the 
Plaintiffe had made in barre to the avovry,be deſtroy- 
ed, yet he ſhall have judgement, becauſe his count 
1s good, and another Title ( that is, to have the Land 
for fixry yeares , by force of the uſes declared vpon 
the feoffement ) is given unto him by the Replicati- 
on , although that the Title which he made for him- 
ſelfe be deſtroyed, yet the Court muſt adjudge upon 
all the record , and judgement was entered for him 


accordingly. 
Edward Foxes Caſe, 7. Jacobi. fol. 93. 


A Reverfioner upon a Leaſe for life, the rewain- 
& A. der for life in confideration of 50. I. demiſeth, 
grantech, &c. his reverfion for 99. yeares rendering 
rent, this is a bargaine and fale, and there necds no 


attorneme:nt, for the words of bargaine and ſale are | 


nor neceſſary, if there are words which rantamount, 
as if at the common Law. one had ſould his Land, an 
uſe Þad been raiſed tothe Vendee, becauſe their in- 
rent ſo appeared, fo here, but if it appeare, that their 
mrent was to paſſe it ac the common Law; as if a Let- 
ter of Attorney be made to make livery, the uſe had 
not tifen, and here appeareth their intent to pn 

p : , 
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Lib.8. Matthew Mannings Caſe. 311. 
as abargaine and ſaJe, becauſe rent is reſerved pre- 
ſently , therefore it is reaſon that he ſhall have the 
rents of the particular Tenants preſently, which can- 
not be if it paſſe not by bargaine and ſale, and imroll- 
ment is not neceſſary , becauſe a tearme for yeares 
onely pafſeth in this caſe, and no freehold. See Sir 
Rowland Heywards Caſe, 2. Report. fo. 35. 


| Matthew Mannings Caſe , '7. Jacobi. fo. 94- 
] Eſee for yeares is bound in 200. Markes to W. 
C. and deviſeth to his Wife for life, and after 
her death ro M. M. and makes his Wife Executrix, 


| Whoagrees and dyecth inteſtate. M. M. enters, and 


takes adminiſtration of the goods, not admini- 
ſired. W. C. brings Debt againſt him. Reſolved, 
that M. M. takes by Executory deviſe, and not as a 
remainder , and the eſtate limirted to him in con- 
ſtruion, precedeth the limitation to the Wife, 
a5 if he had deviſed, that if the Wife die within the 
rerme, that then M. M. ſhall have the reſidue, and 
alſo deviſed it to his Wife for life. 2. This caſe is 
mt ſtrong, becauſe a Chattell which may veſt and 
reveſt ar pleaſure of the Deviſor , without miſchiefe 
to the Pracipe. 3. A deviſe of the Terme, and Occu- 
pation thereof , all one. ( Viz. ) So many yeares as 
the Feme ſhall live, the remainder ro M. M. 4. After 
the Executrix had agreed , the fiſt deviſee cannot 
barre- the Execurory deviſe. 5. A man may deviſe 
a) eſtate > which he cannot convey by a& executed 
# ts; his Executors, untill his Debts ſhall be paid, 
the jemainder over, they have a Chattell determina- 
tie, upon payment of the Debts, which cannot be at 
the common Law. If a Sherifte ſell a Terme upon 
a Fer facias,/ and judgement is reverſed, the ſale ſhall 
ſand, orherwiſe none will buy any rhing upon Exe- 

X 4 curion, 


312: Baſpoles Caſe. Lib.8. | 


cution , and judgement was given for the Plaintitfe, 
Bd affirmed in Error. | 


Baſpoles Caſe, 7. Jac. ſo. 97. 


F  AndB. put themſelves in Arbirrament for all 
demands, Suires, fo as the aforeſaid award be de- 
livered in Writing, &c. at the Feaſt of Saint Jarnes,the 
Arbicrator awards thac B. ſhalt pay 22: L. to &. B. re- 
fuſeth ro pay, F. brings Debt upon the bond to ſtand 
ro.the award, and good : 1. Reſolved, that the award 
was of both parts, tor the one was to-pay money , and 
the other to diſcharge the Debr. 2.. Reſolved, that 
whereas the Plainrifte ſaith, -rhat the award was made, 
De premiſſts, which untill the contrary. be ſhewed ſhall 
be intended of all: when the ſubmiſſion is generall, 
an award of part is good, for otherwiſe the parties may 
conceale one thing, and make the award void 3 bur if 
ic be of diverſe things in ſpeciall, Ita quod arbitrium fiat 
de premiſſts , an award of part is voyd, bur good with- 
our ſuch concluſion , ſoit rwo of one party and one of 
the other part , ſubmir theaſelves, arbirrawent be- 
rween one of the one part, and another of the other 
Part is good. | . 


Sir Richard Lechfords Caſe , fo. 99s 


Enant by Copy ig fee, ( where there is a cuſtome 

' Tthar the hcice after rhe death of his aunceſtor, 
within three Courts and Proclamatjons made » ſhall 
be barred iffhe cJaimed nor ) dyes, his heire beyond 
Yie Seas untill three Courrs and Proclamations palle, 
and returnes, and claimech to be admirted, he is not 
barred no more then by Non-claime, upon a fine, 
Ergo, this cuſtome ſhaji be conſtrued, if-he be with- 
Wu che realm of full age,8&c. but if he goe over the _ 
| 2 < 


excint. 3, Other perſonall ſervices, as Butler, Sew- 
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after the death of his aunceſtor, he ſhall be barred, 
as in caſe of a fine. 2. Refolved , although he was 
not in the Kings ſervice , this is nor to che purpoſes 
becauſe by incendment he cannot have notice ; But 
a Mulier puiſne, over the Scas ſhall be barred, by the 
dying, ſciſed of the Baltard Ergne, for the righr of the 
Malier is barred, and the Baſtard is made Muler, al- 
though ther a diſcent of the ditſeifor of a rent or 
thing which lyeth in grant barrech nor the dilleifec, 
yer if a Baſtard ergne , dye teifed of ir, this barres the 
Mulier. If two Davghters, whereof one is a Baſtard, 
ergne, emers and dyes, hefore or after partition, the 
Muliey is barred ; Otherwiſe , if two Davghters, and 
one of them had no collovr of partition, if Baſtard 
eigne dye in the life of his Father, having iſſue, who 
enters afrer the death of the Father, and dycth fei- 
ſed, having itſue. uere, if the Multer be barred, 
Malier is barred by diſcent, before entry of the Sonne 
of the Baſtard, eigne, as if iflue be in Ventre ſa mere, or 
the Wife of the Baſtard indowed. 


Fobn Talbots Caſe. 7. Jaco. in Second deliverance, 
fo. 102. 


Ord and Tenant by Homage, Fealty , and Herrior 

ſervice of $0. acres, the. Tenanr infeofferh the 
Lord of three acres, and after infeofteth the Plain- 
tifts father of three other acres, parcell, &c. who dy- 
eth, the Lord diſtreinerh for Herrior, the Plaintiffe 
brings replevin, and good. 1. All jntire ſervices to 
render an intire Charrell of profit, or pleaſure, by a- 
lienation of part ſha!l be multiplied, and by purchaſe 
of part by the Lord, extin&. 2. Perſonal] ſervices 
for the publique goed, which are intire, as Chivalry, 
H mage, and Fealry, fhall be mulciplyed, and noe 


Elo © 


214 DodGor Bonhams Caſe. Lib.8. 
er, &c. ſhall not be multiplied , but ſhall be extng, 
© Soof a perſonall office,and mannuall labour. 2.There 
1s no diyerfity betweene an intire Chattell, be it an- 
nuall or not, as if it be to render, a Horſe every five 
yeare by purchaſe of part, it ſhall be extinR. 3. If 
the Father of the Plainrifte had been firſt infeofftd, 
and then the Lord , the Herriot had remained, be- 
cavuſe-there the Father of the Plaintifte , held by a 
ſeverall Herriot before the Lord was infeofted. 4. But 
Herriot cuſtome, by purchaſe of part is not extin&. 


Dottor Bonhams Caſe, 7. Jacobi, fo. 114. 


He Prefident and Cenſors of the Colledge of Phy- 

firians in L. by colour of Letters Patents of H. 8. 
and the Sratures of 14. H. 8. and 1. Mar. fined and 
Imprifoned Door Bonbarn, for praftifing of Phyſicke 
in L. withour their allowance, ( the fine to be paid 
to them, ) and allo for contempr made to the Col- 
ledge, whereupon he brings falle impriſonment, and 
adjudged for rhe Plainrtitte. 

1. Whither a DoGtor of one Univerſity or other, 
be within the a&. 

2. Admitting that he is, whither he be within the 
Exception in 14. H. 8. Juſtice Dnnzel held, that ſuch a 
Doctor was not within the body of the AR, and if he 
were, yet he is within the.Exception, but Warburton 
econtra, for both points : Cooke ſpake not to them, bur 
they all agreed that the Aion was maintainable for 
two other points. 

i- Whither the Cenſors have' power to fine and 
impriſon. : 

2. Aqmitting that if they have purſued ir. The 
Cenſors have nv power in this caſe to impriſon the 
Defendant, for they have no power to puniſh by fine 


and Imprifonment, thoſe who practiſe withour _ 
1- 
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leenſe, but thoſepraCGtiſers who miſadminiſter phyfick. 

I, Becauſe the clauſe thar none ſhall praiſe with- 
out their Licenſe , and the clauſe which giveth to 
them the ſaid power, are diftin& clauſes. 

. 2. The firſt clauſe impoſeth another penalty, and 
s. 1. every moneth thar he pradiſeth, bur leaveth 
the evill adminiſtration of Phyſick ro be puniſhed, 
by the Colledge, becauſe this is ancerreine. 

''3, To make one puniſhable by rhe fxſt Branch, he 
ought to prattiſe by a moneth, otherwiſe it is by the 
ſecond. 

4. By this way they ſhall be both Judges and par- 
ties in one cauſe. 
$8. If Door B. ſhall be puniſhed by s. 1. by the 
moneth , and allo ar their pleaſure, he will be often 
puniſhed for one offence. 2. Admitrting that they 
had power, yet they have not purſued it. 1. Becauſe 
the Preſident,who hath no power, joyned with them. 
2, The fine was impoſed for not appearing before 
the Preſident and Cenfors, and the Prefident had no 
power. 3. Halfe of the fine belongs to the Ring, 
and here all is to be paid to them. 4. The Impri- 
ſonment ought to be preſently, as upon the Statute 
of I. 2. cap. 12. $. Their authority being by Patent 
and Stature, their proceedings ought not to be by 
Paroll, and the rather, becauſe they claime authority 
to fine and impriſon. 

6. It ſhall be raken ſtri&, becauſe againſt the li- 
berty of the Subje& , therefore before 1. Mar. the 
Goaler was nor bound to receive them , and this 
doth not inlarge their power, bur that the Gaoler 
ſhall forfeite double the Amerciament, if he refuſe. 
Agmitting the replication voyd, although that the 

olledge demurre upon it, yer the Plaintifie ſhall 
have judgement , becauſe in the barre, the Defen- 
dants have ſhewed that they haye impriſoned _ 

with- 
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without cauſe, for vpon all the pleadzng, it appea- 
reth, that he had cauſe of ation ; bur if a barre be 
inſufficienr , and by the replication it appeares, thar 
the Plaintif'e had no cauſe of Action, he ſhall nor 
have jadgement : A Count may be made good by 
barre, and-a barre by replication in matters of cir- 
cumftance, but nor of ſubſtance. See there ſeaven 
things obſerved by Cooke, for the berrer direction of 
the Preſident and Comminalcy of the ſaid Colledge 


hereatrer. 
The Caſe of the City of London, 7. Jac. fol. 121, 


T is a good cuſtome within a Citie that a Forreinor 
within the faid Citie ſhall not fell rhings by re- 
faile, and ic is good alſo upon paine of 5. /. but it is 
not good by Charter, thcrefore Cities which are in- 
corporate within time of memory cannot have ſuch 
priviledges without Parljament : ſo of a cuſtome, thar 
goods forreigne bought and forreigne ſovld, ſhall be 
forfeited : So one may preſcribe ro have a Bake-houſe 
in a Towve, and that no other ſhall have one there, 
and the Scatures which provide that every one may 
ſc]! in retaile,or in groffe,extend onely to Merchands, 
aliens and demiſens , who export and import things 
vendible. Three inconveniences by contluence of 
people co London, 8:c. 


The Caſe of Thetford Schoole , fol. 130. 8. Jac. 


Ands of the yearely value of 3% /. in 40. 9. EL 
— was deviſed by the will of Thomas Fulmerſion, to 
certeine peiſors and their Heires for mainta'!nance 
of a Pi eachtr, four dayes in the yeare , of the Malter 
and Uſher of a free Grammar-Schoole, and foure 


poore People, Viz. Two men and wwo women , and 
% p $ ; : 4 
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a ſpeciall diſtribution was made by the Teſtator, 
amongſt them of rhe ſaid Revennues, ( Viz.) To the 
Preacher one certaine Syumie, ro the School- Maſter, 
and Uſher other cerraine Summes, and to the Poore, 
Lc. amounting In Toto to 35, I. per anaum , which was 
che annual} profits of the Land at that time, and af- 
ter , the Lands became of a greater value, ( Viz..) 
100. I. per annum. Quneſtion., whither the Preacher, 
Schoo}-maſter, Uſher, and Poore, ſhould have onely 
the Summes appoin'ed to them by the Founder, or 
that the Revennew and profits of the Land ſhall be 
imployed to the increaſe of the Stipengs of the 
Preacher, School-maſter, &c. or in what manner the 
ſorpluſage ſhould be imployed. And it was refol- 
ved, that the Revennew ard profit of the ſaid Land 
ſhonid be imployed to the increaſe of the Stipend 
of the Preacher , School] Maſter, Uſher, and Poore, 
andif any ſurplaſage remaine, the ſame to be expen- 
ded to the maintiinance of a greater number of Poor, 
&c. and nothing thereof ro be converted ro the De- 
viſees, or their owne uſe, and this refoiurion is 
grounded upon apparent reafon , for it the Lands 
ſhov'd decreaſe in value,the Preacher,School- Maſter, 
&c, ſhould looſe, ſo when the Lands doe increaſe in 
value, ( Part rattone ) they ſhould gaine, Vide Status 
tum, Templariorum ita ſemper quod pia (5 celeberrima wo- 
luntas donatorum in omnibus teneatur (F perpetuo ſandti'- 
ſme perſeveret. 


Turnors Caſe, 8. Fac. com. hanco. fol. I 32. 


1 Debr againſt an Adminiſtrator he pleads reco- 
verics had againſt him in the Court of C. which 
amounts to all which he had in his hands , the Viain- 
rifle replycth, that one is by Covin , and thar the 0- 
ther recovetor had accepred a compoſition, ahd that 
che 


313 Mary Shipleys Caſe. Tib.8; 
the Defendant delayed to accept a Releaſe to de- 
fraud the Plaintiffe : adjudged for the Plaintiffe. 
I. Although that two recoveries are without coyin, 
yer the compoſition ſo operates, that nothing ſhall 
be accounted adminiſtred, but onely ſo much as he 
hath paid by compoſition , and the converting of 
any part to his own uſe, and the deferring to accept, 
a Releaſe , is againſt the oftice of an Executor, and 
ſhall nor aide him. 2. The barre is inſufficient he- 
cauſe he hath not ſhewed that the Court of C. had 
power to hold plea of debt. 2. Becauſe he hath nor 
ſhewed that the Teſtaror was bound in an Obligation, 
and if it were onely upon contract , the Adminiſtrae 
tors were not chargeable in Debt. 3. Be the replica- 
tion evill, yer becauſe the Barre is inſufficient, the 
Plaintifte ſhall have judgement, becauſe he had not 
ſhewed any thing againſt himſelfe, but if it appeare 
by the replication that he had no cauſe of Aion, he 
ſhall be barred. 


Aary Shipleys Caſe , 8. Jac. fol. 134: 


N aQion of Debt againſt an Executor of 200. }. 

the Defendant pleaded , Plene admimniſtravit, the 
Plaintiffe replies, that the Executor had affets, the 
Jury found affers ro the value of 172. |. judgement 
was given to recover the whole Debt of 200. /. and 
damages, and coſts of the goods of the Teſtator. S. 
&c. -Et fi non, then the damages of the proper goods 
of the Defendant. 


Sir John Nedhams Caſe, 8. Jacobi, Communi Banco, 
fol. 135. 


N 6ebr as adminiftrarrix upon adminiſtration com- 
mitted by the Biſhop of R, the Defendant nw 
ad- 
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admiminiſtration commitred unto him by the Deane 
and Chapter of C. ſede vacante, becauſe rhe Inteſtate 
had bona notabilia, (Ge. the Plaintitte replyes that that 
adminiſtration was repealed : adz. for the PFlainriffe. 

1. Reſol. Becauſe it is not ſhewed that the Inte- 
ſtate had bona notabilia, (5c. it ſhall be intended that 
he had not, and yet che adminiſtration js not yoyde, 
bat yoydable. 

2. Before the repeale of adminiſtration commir- 
ted by the Metropolitan hc inferior Ordinary may 
commit. adminiſtration , becauſe this is by rhe re- 
peale declared voyd, ab initio, and an adminiſtration 
is bur an authority which may well commence 7n 

uturo. 

, 3. The committing of adminiſtration to the obli- 
gor hath nor extinguiſhed the debt, becauſe it is 
in anothers right, otherwiſe it is, if the obligee him- 
felfe make the Obligor his Executor, becaule this is 
his own a&, De bonis defundt1 trina diſpoſttio. 1. Neceſſi- 
1t3s, ut funeralia. 2. Utilitatis, that every one ſhall be 
payd in due order. 3. Foluntats, as Legacies. 


Sir Francis Barringtons Caſe, 8. Jacobi, Communt 
Banco, fol. 136. | 


He Lord R. granted wood within a Forreſt, in 

which the Plaintiftte had common, which grant 
is confirmed by. Statute, the grantee cuts wood, and 
incloſe it, the commoner ſhall looſe his common for 
leyen yeares, 

1. Reſol. The grantee had an inherirance to take 
'n another ſoyle, and the ſoyle is to the Lord R. 
2. Although the grantee had nor the inheritance, yet 
the Starute extends to him » and he may incloſe, for 
the Statute js, or any other perſon to whom wood is 
lould, 3. 22, E. 4. cap. 7. Extends to wood whicly 

one 


one had in ſeveralty, and not where anothgs had com- 
mon there ; for at the common Law, one who had 
wood in a Forreſt cannot incloſer againſt a commo- 
ner, bur if it be his ſeverall wood, he might incloſe, 
parvo fofſato, &5c.. for three yeares. 

4. The faid Statute is as a conveyance between the 
King and his Subje&s , which raketh not away the 
right of thicd perſons, as the commoner here is. | 

5. In the ſaid Scatute there is a clauſe rhat he may 
inclofe without ſuing to @$e King, or other owner, 


ſo that power. is given agaihſt them, and nor agaivſt a, 


commoner. Beaſts of Forreſt are Bart, Hinde, Hare, 
wilde Boare, and Wolfe : of chaſe, Buck, Doe, Fox, 
Martin, and Roe. | 

6. By the Statuteof 35. H. 8. cap. 19. he is bar- 
red of his common, which provideth that no Bealts 
ſhall be ſuffered to come there for ſeven yeares. 

7. The Starures which: concerne Forrefts are gene- 
rall, becauſe they concerne the King, and the Courc 
{hall rake notice of them. 


Por Druries Caſe, 8. Zacob. fol. 1471. 


OA« r Drury recovers againſt B. who is outlawed, 
= and taken by Captas ut legatam, and eſcapeth, the 
Urlary is reverſed , DoGor Drury ſueth execution, B. 
brings an Audita querela, adjudged that it Iyerh not. 
Ic was reſolved, that if A. be in execution at the ſuire 
of B. vpon an erroneous judgement, ard after eſcape, 
and after the judgement is reverſed by a Writ of 


error, the aRion againſt the Sherifte is extinct, for 


hee may plead Nul tel record + Bur untill it be re- 
verſed, it remaines in ſorce, be ir never fo errone- 
ous 3 andif the partie have judgemenr and execu- 
tion upon the eſcape againſt rhe Sheriffe or-Goaler, 


and afrer the fiſt judgement is reverſed, yer for m 
m1C 
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| Libitl  Davenfort#Caſe.” * 327 


uchas:judgemenr upon thiscollatetall thing is ex- 
bic ſhall remaine inſorce, ndrwithſtan ng the 
reyerfall of the firſt, 9: H. 6.4. Yetir ſremeth to Es 
he way have remedy by-Aidita querela , for thir” the 
ground and cauſe of the collarerall aftion is difproyed 
by the reverſal! of the firft judgement. a difterence 
between meane ags, compnlſatory , and voluntary, 
2nd betweene a recovery by eigne title, and revetfall 
of a recovery. (y. Ot PO RY 


Davenports C aſe; 8. Javbbi, fol. 1 44 


Tenant for.yeares of -an-advowſon 'granteth proxie. 
mam advocationem ty donationem , ft ealem” Eccleſia 

contingerit vacua fore durante 'termino, Cc. And'after- 

ward ſnrrenders his terme; 'y&rif the procheib avoid- 
ance be within the tearme;,"the*grant 1s. good, for . 
yeares cannor determine, bur the cffluxion ' of times. 
and the Law.implyes a limitation, if the Church doe 

come voyd, during che teatme's For expteſſid eorum, - 
que tacite inſunt nihil operatur + Likewiſe if a Lefſee for 
yeares grant arent charge;and afrer ſurrender; yet for 
the benefit of the grantee the tearme hath' conrinu- 
ance, although in rei veritatey'it is derermined, andthe. 
grantor himſelfe ſhall nor-'derogate from his OwWne 
erant;to make it voyd at his pleaſure. wer 


 ' The ſix Cartenters Caſe, 8. Jacobs, fol.146: © 


JT wasrefolved when entry , authority , or licenſe, 
s given to any by the Law, and he abuſe the ſame, 
lwchis caſe hee ſhall be a treſpaſſor qb 7nitio : Bur 
wWherg entry. authority,: or licenſe, is given by the ' 
party, and he abuſe the fame , there he ſhall be pu- 
nſhed for- this abuſe, bur he ſhall not be ſaid ro be , 
i relpafſor @b initio 3 and rhe Gy is A 

| che 


; . . - * , © nle> 
gjyetht auchority gr, 
ubſequenc cauſe py- 


COMME By 1 averngs KeGer,) 2 -- | 
'2, The Lord.rq enter and diftreine.. 


' 3. To an owner of the Soyle to enter and diſtreme 
damage feaſant. | | 
4- To himin reverſigh to. view if waſte be com- 

mirred.” - ** 
5:. Tqa Commoncr. m;caccn into his/Land.roviey 


his G y 268M KAR YI 
"Bug if hee that.entess. info; an. Inne, ©. doe-tre(- 
paſſe, of take any thing; away,.or if the:Lord'thatdi- 
ſiccjnes for renr. ,. or,gwper: for damage feafant, le 
bourz 0 $0 he fle , or he:thar: enters to -view 
waſte Ny the; houſe ,; or ftay there: allnight, or 
if a Commaner ſell-Tymhey.;. in theſe caſes and fuch 
like, the Law: judgeth: thar he: entred forthe fame. 
prpole 3. ang, therefore, the:a@t t hat dorh.demow 
rate this 1821 tQbe-a 'Freſpaiſe z. and - he: fhall 'be 
' a _Treſpaſſor, ab zn479); . Irwas Reſolved, thar the mi- 
ſeaſons af ot dging, of athing is not any Treſpalſe, 
where the Law giveth\Litence or:aurhority-10 enter) 
(viz. ) ro deny to pay for Wine in a Taverne, is not 
a Trefpaſle, .bur the Tayerner may have an-aQtion of 
debr, 12, £.4.8. If a Taylor overvalue the ma- 
king, of a; garment , and the neceſſaries' rherewitto, - 
he'ſhall. not have an aQjon, of- debr for his owne've 
lues, unlcfle it be ſpecially agreed upon before', bur | 
| he may deteine the Garment, untill he be payd'or 
fatisfed 3 and if the; party ſane: for. the ſame': the 
Tury ſhall ſer downe thefalbe , and: the Taylor ſhall 
have na more, but be. barred: for the reſt : Likewiſe 
an 
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16s  Eduint Mihatt caſs.” 


life of the heice 3.4: relcal 


3, "ry der. alter. the imponng 
mer 200. then thee Ganle is pur ro the 
tra of Ae 09, gre 


Urind Abbey Eaſe;  Ficid). fal.ty6. bs Diver 


Ne, Seited i in. Ke of Lands | in. W, a 

Net dsinG. rohs. 7 70 "DI KT, Y vi 

yr | ON . 
n= "Fen = releaſe, her dowe 

hee yp 5. Omnes dFftanes. 

rinkog 


rains pt Sans dye , ſhe brings. dowre.. "of 
he Lands in'6. and pe, iven for the 1deman- 


dant: 

i, Reſol. A Releaſe of all _—_ fo him inthefe- 
verſion barrerh!pordowre 5 cauſe (he had no cauſe 
of ation againſt him, but vo Tenanc of the 


free hold, bur a releafe of all her right ro him. 
reverſion excingaithech PIN cog rele p aſe Pp No 
beareth: ations, br arſe, of a&ions barreth- nor 


arighr,;if there be other, meane, nm. come tp it; 0- 
not, as.if the ifiſee releafe. all [ 


the heire of the difſſeilor, the right, is exfinR, other- 


. Wiſcir is if the releaſe þe, to the diſſeiſor , and a 


diſcenx after -- ot. if the Releale. be to othe Lefſce for 
= of all. a&ions reall and 


perſonal is no barr in a Writt Ay Ecrour, but a releaſe 
ofa Wrir of Errour i535, a releaſe of ations js np ba: 


to have Execution; if he be nor pur to & Scfre fdcias, . 


2 a teleaſe 


elcaſc of a thing due before the time of payment 


eco, is good : Nugfels is more then an aftion, for | 


By that che cauſe. of 4Fion'is releaſed 3 by releaſe 
of ſuires, exe cytions are: barred; for none 1! have 
execution wichou; fo : far it 4 fo'i it is fall dutiss 3 
but 2 releaſe de quer res) ths., in that 'cafe barreck 
not dowre; by Eaſe of rixies dowre is barred-; and 
by reledſe of demands ; which'is the moft ample Fes 
leaſe of all. 7 
...2., The collaterall agreement 1s not of any PT 
or effe&; bur generall words ought tobe qualificd'dy 
apt words conrained in the ſame Deedas un-this caſe, 
mihi contingent per mortem difl1 T.viri mel. de aliquibus ter- 
ririn W.' qc. and fo extends nor to/ ay Land in G, 
but reftraineth the general words ro the Lands in W, 
2 certa continet generalem clauſulam , piſtes 
cendit adverba ſpecidlia , quiet clauſule generali Yunt 
ee, Thterpretanda oft carta ſecunthiin werba ſpecies 
(of ASFA man grants'#rent id manerivde D:: 6 ofpien- 
ip 100. Acres parcelſthereof with'Clauſe"of di 
ſireſſe in the 160-Arres, the rent ſiratl Mue ont'of the 
160 ACTES onely. 


* Arthur Blackemore Cefe e. Juv fo ft 146. | 


fic Defendant is named Gent. ' m the! original 
"Writ, but by negligence of the 'Curfitor he's 
'ourlawed by the name of Knight 3 this: is-amends 
'Ble at the Common'Law, but in caſe of the King, de* 


faujr-of the' Contr” was amendable'at! the Common | 


Law, as erroneous'entrance of the continuance , 
ſoynt, vc. and any part of the Record rhe fame 
Terme5” and therefore diverſe Statutes of amend- 
- tete made; oneof the laſt'whereof was , 8 #. 
6, cap. 12- which was more large , and exiends t0 


proceff, and to ſerert other things, toRecords, "oy 
| - Paroly 


224 Arthur Blackamouer Cl ofe, Lbs. | 
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| 16s | arthur Binh Caſe. 3 25. 


Parolls, Warrants of Attorney, ro Writs. "orivigall 
andjudiciall,Painels, and -Rerurnes 3 that is; where 
it was che miſpriſion or the Clerke ,. and onely-the 
default of the Clarke by- negligence \is amendable, 
but not by his neſcience , as if an ation be -broughr 
apainſt executors in'the debet/and .detznet , -or if it be 
dale Latine , but. ifa word which ..is not Larine be 
written for a Latine word, this is amendable , as Jma- 
tnavit, for | Imaginatus eft : in-a - Writ of. Treſpalle a- 
inſt diverſe, if it abate for default againſt one, it 
full abate againſt all , ' but jf.ir be, for matey in;fa& 
xnely, as for iniſnaming one Defendant, .it ſhall abate 
onely againſt him ; omiſlion or addition which doth 
ax alter the forme is amendabie, - as if. Det graiia be 
omitted - Voluntary or negligent keeping of Records 
by the Clerke is amendable by other parts of the Re- 
cord, or, by eXemplification : Count or-plea-in barr, 
Oc. which wangeth ſubſtance, ſhall not be- amended 
in another Terme, but defrulr in the colour (becauſe 
this is the defanlr of the Cleatke) -ſhallbe.; a Record 
full be ,amended..in anorhex Terme by -the Paper 
Booke , and a thing apparent to be the. fauj.of xhe 
Clake, ſhall. he amendeg in another Terme, as rien 
lydoit dethac,goc. oF preditns fend. pro guerent, "Niſt prius 
hall be amended by. this Statute, if power be given 
to rhe Juſtices ro-proceeds otherwiſe not , 25 if. ifſue 
Joyned iu the Record be miſtaken i in the Niſt prin ," It 
thll not be amended , bur miſprifi n of damma- 
8 flgll-þe, becauſe. this is no materi all co.he iffue, _ 
Witis:he defaulrof the Trke 5 /arcal JT Of © 
Oey, 4g, 


gtuenes are am le by. this, 


Anifghore he none: at all, ir yo, .of rhe_Srarnte 3 
a becaue rhis Srature leay( 0s cale S. with , 
fron 6 E, eg of Mi (4Þ+ 39%, gs | 
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326 F bes caſe. . - Lib, 8 
bo. .Vaſlance mater] Ja | beryeene the' Priginalf and 
or | Wane of fabſtance in the ariginall, or Copne. 


Inſuffcienttryalls. © 
# s Fl prrots returnes the Jury where the She- 


of name of the Sheriffe to che returne. 
* wheres no Teturne 1 is indorced upon the Venize 


b | When one who3 3s not retarned , Riveth 3 a Vee 


S of oe Crowne. 
to the Court that hg who hathe 


+: af | 
_ cafe of Adtion. 
io Errovut'i in Law. | 


n Coſe in the oy of | Wards. 


Mulus Coſ 7. . Jacokj. fol 163. 


BR Efotres, if An Ernord Lands to him » andan 
River! in ff e, it cannot he averred that this was 
t0 ini bs Te. Ce HE nippbecauſe he neyer was fole 


I £yani! 

q J! No fe feoffme ae hat I. M. can make of his monty; 
can ayer'd'to bycon. &e. beckule” with- 
t feoffement. ny ſhalt be ," jor alſo the 


oy 
of ſole ſeifin 
Ea & Fon ger Child eq ou 


DEEDS crwns 
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Lis. ran s/f 
carin may befor the orher: twb 
makes « feoffemenr''ro 'Uiverle wſes', | 
ro-his; ſecoad Stnne 4nd "Uyrth'; his 
py the'ſeddnd Sonne hall horbetn warty Nee 
or Divkie 9; + Yugi. ich. : 
TEmant ofthe King 'enveys' Ws-Ledro thi'ufe 
T ethinielfi fort ifethe vethander'®s Yd Sth and 
Heire in taile, and after is actdiated of Tieafonil, the 
King ſhall have no wardſhip of any part.of the Land 
by 32.34. H. $.decauiſe thefe33 io heite, and live- 
1y muſt be ſued in the name of the heire, bur the 


King ſhall have wardſhip i fach a cafe' before. 26. H, 
8, becauſe there wits wi heitg, © | 


The Exfle of Cumberlands Caſt, 7. Jab, R My : 


F 2 pramred the Caſtle and Manyor of $.'iti tle to 

R,C. H. 6, granted the 'rev 00 t- Ny fot 
wile be goou, if not, hegrihits it m PRES is 
od one' way or orherzattd boys = Pacbni rhe 
#0. thhe.. : td RET 


7. 


| Path Sthighter edn Jai, Af 17500 _ —_ 
BY maridanius ir was” foint'that' P''8'dye FAIY 
40. El, and held of rhe Queene in comm$d [vs 
1. Jacobi. a Melius oh inperadyn was awarded x her 


teheld of the Ring: by biſScige, or th chival- 
iy, anditis found that he pe of is Qyeena by., 


chivalry;: -Ttils Wtir of | wy . ants 
nd giveth no atchivfiry this' Oe )e auſe 
Tennre cannot be of the 'the time of.Queene 


Ebradeth and therefore a a " Witt fiat} be ow 
4 Ee 


.Z28 Towrfons Caſe, . Libs 

ed, but.if the firſt Melius be. good , :No other ſhall 
iflve...1. For avoyding Infinimeſſe. 2: A>Diem'clay- 
| [75 Kc. ſhall nor iſſpe __ a.Dzem, &c. Nora'\nianda- | 
mus upoB upop mandeany fa a Melius, 8c. ſhall not ifſhe 
upon a Melius, &c. 3. If an Office be.fornd againſt a 
SubjeR, he ſhall have a traverſe,and if upon that it be 
found againſt him, he hath no remedy : $0 the King 
a — office, be a remamens and no more, 
althopg ,2 tengre; be-found of. two Subjedts, . 
£7 hath;an Qufter le maine;' the _ pooch Not re- 
ſciſe withouta Scrre fie. | (IN 


ek Tonifons Caſey 3 | Jacoby, fol. r70.. 


Jr Tenant of the King.commir Felloay A®.1T Jed 
and after is attainted A?. 3: far the ſane ,. and af- 
terin A? 4. all is foun by office. Now this office 
ſhall be relatio orott the time of rhe--Fellony,, -ro:a- 
_— meane attenations and incumbrencies, bur 
pe: cane, probieyy i it, ſhall;have:tclarion 'r0"the 
&tgengor, far, then the Kipgs Title ap- 

Pe ok dy and. g5be! like Law isof bs det, 
pt in. caſe c a within age, the King ſhall-have 
the meane profits from the death of rhe Aunceſtor, 
becauſe he hath!ir by reaſon of his Seigniory: and he 
Jooſeth the rent and ſervices jn the meane.time 3 the 
Lie,0r te is when the King ſeiſeth jufe  protedtionis 1 Tee 


1:7” ovetoring wen veg Prioris ſe; 


vi 


1 tl 


"Si [ Ord Homies p, Jaco a b7 Ki 
cir 1 $2, | rea er, of che Reyenveso of 
wp was pol"! 
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Lib.8. | Hales Caſe. 329 


he became a Receiyer generall, and was bound in 20. 
Obligations of 200 /. a peece ro make true Account 
&c. And after upon ſevera}l accounts ht became in- 
debred m great Summes, of money to the... Quegne, 
and being fo indebted in conſideration of 1100.4. did 
bargajre and ſell the ſaid -Leaſe to James Pemberton, 
which by meane conveyance came to Sir Gerard Fleet- 
wed. Queſtion, Whether this Leaſe, &c. was extend- 
able and 1yable to the Kings debt, &c.. and it. was re- 
ſolved; rhat the ſaid fale of the rearme Was good, a- 


— Biinſt che King, becauſe the. tearm was but a Charrtel, 


and the fale of rhe Chartels after judgement, Bona fi- 
de;is good, but not Jfrer Execution awarded- , 

And Cooke Chiefe Juſtice, ſajd, that a Receiver. or 
other accomptant which is indebted, ſhall nor. be in 
worſe eaſe then a Fellon or a Traytor, that may after 
Fellony or Treaſon, and before conviction, ſell, Bona 
fide, for his ſuſtenance, &c. his Chattels,cither reall or 


perſonal. 
Hales Caſe, 8. Facobi. fol. 172. 


Tt: Heire Ward comes to full age, and tenders his 
© Livery, and bargainns and ſells, and dyes, the 
tereſt of the King is derermined,and the Bargainee 
ſhallnot anſwer ſor the meane profits , for the Heire 
had done all that he could dde y ang no default in 
him; otherwiſe if he had not rendred it- 


i i Sir Henry Conſtables Caſe, 8. Jacobi. fol.173- 


Tu Sonne of the Tenant of the King is made a 

Knight in the life of his Father, the Father dyes, 

the Son within age tenders his livery, by that, the 

meane profits are ſaved, and the King ſhall not have 
the rates within age- @ , 

_/- 


— 2330 VirgillParkers Ciſe. Libs, 
Firgll Perkers Caſe, 8. Jacobi, fol. 173: 


Vie Parker feiſed of the Mannor h#, Fuſha uſbdl infor 

houlden- — in Chiva ;runit thee 
A—_—_— ent'of t los e £0 the 
riſe 6 MR for life, ani after to the nſe of Mar 
Cone)(whom he intended to marry)for her life forſher 
joynrure, and after he married her , and: then Leaſed 
che other halfe to'l.'C. for yeares » for payment of 
his 'Debts and ,.and dyed. his heir within 
age. Queſtion, ' er the Kuig ſhould. have the 
chird parr our of the Mannor fo Leaſed onely, or our 
of the whole ; and it was reſolved, that. it ſhall be our 
of the whole Mannox, alrhongh the State of the 
Wife was precedent , that is, equally out-of both 
parts. 


The End of theEight Book. 
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Greſt them ; $0 if P. V+ had charged the Land, and 
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Dowmaus Caſe,28. Ekz. Communt 
Baxco. fol.7. An Alſſe pleaded, 


m7 He Defendant in an Aſſiſe makes Title 
-@&| by arecovery, ſuffered by P. V. to cer- 
are taine uſcs, the Plaintifte confeſſerh oe 
Wy Wl recovery , andfaith, Thar jt,was to 
== uſe of the ſaid-P. in fee, 'and ſkraverſeth 
that it was to the uſes. menganed by the Defencanr, 
the Jury found that ir was ſuffered as the Defendant 
had alleadged » and that by Indenture ſubſequent, 
the.intent of the parties was declared by them to he 
the defendant had alleadged , adjudged: for the 
Defendants. | 

1. Reſolved ; that this ſubſequent Indenture di- 
reds the uſes of the precedent recovery by eſtop- 
pell againſt: che F ecoveree3 and his Heies, and al- 


 thaugh-thar it be gravred., that a-Deed is requijite to 


the priviledge without impeachment of waſt, yer the 
ſtare withoyr Deed is good : No averimept 'ean be 
taken' that: the recoyery was to other ples then are 
mentioned in a precedevt indenture, ocherwiſe-in an 
Indenture ſubſequenr, becauſe; if uſes were declared 
by a precedevt indenture,no Declaration aftgs, ſhal 


rhen 


3 2 2 Anna Beddingfeilds Caſe Lib.9 L 
full ws de 


then had made ſuch a Declaration, this 
veſt eſtates of grantees, &c. bur no declarati 
he uſes by Declaration ſubſequent, be dex PO DETS 

2. In allaGtions between all perſons, and ia all i{- 
ſues the Jury may give a verdi& at Jarge, and the Sta- 


% 
87 
th * , 


cute of W*2{tap, 3o. whith piveth itin Afize , is but 


an affirmance of the Common Law, but a Jury cannot 
finda thing impertinent to the iſſue. 

The deach of Sir James. Eyer Chieſe Juſtice of the 
Common Pleas , wich an ample and memorable En- 
comium of him by Sir Edward Cooke, &c. Vivit poſt fu- 
nera Virtus. 


- Anna Bedfingfeild: Caſe, 28.Eliz. fol. 1 5.'In dower. 


A Common effoyne is allowable in dowre , and the 
*"Starete'of 12, E. 2. is ro be intended of an effoyne 
- in the Kings ſervice, for the Statute ſaich' in preroga- 
' tion of theright which is properly this efoyne: which 
is for a yearand aday. | | 

"2." If the renant of the King dyeth ſeized'of diverſe 


Mannofs;and'jris found by office that. he dyed ſeized 


of one; in dowre brought againſt rhe Heire of full 
age he ſueth a Circumſpefe agatis , this extendt nor, to 
more then is in the Office, for this Writ is' in the na- 
tore of an ayde prater , andthe King hath no right to 
ſeize more rhen is in-the Office, and as to this Mannor 
it was objected; that ir ſhall-be allowed as yell as if 
the Heire be within age, for in this Caſe ,' by the Sta- 
ture-of Py 2rogat.” Regis cap. 4. that the Feme may: be 
Indowed itt Chancery : It was anſwered, ' that. by the 


Stature of Bizamis. c4Þ.\4. ayde ſhall not be granted 


-of the* Kip that ' Caſe, and- therefore: before the 
\Starm© of Prerogat; the 'King 'nor orher Lord: could 
not indow the Feme, ' if the 'Heire were ob falſiage, 
beeavſe he is not then Gardian , and the _— 

| | 14- 


Libg. Caje of Avopry. 333 
Preregat. giveth power to the King to indow the 
Wifein ſuch caſe, if ſhe will, and nor otherwiſe :. 
Where the Heire pleads ro Dower, detinue of Char-- 
ters , they ought to concerne the ſame Land, and 
chis plea is to be allowed, becauſe the Feme who 
deteimeth Charters is not worthy to have'Dower, and 
alſo for the privity which -js berweene-the heire and 


2, The Heire ought to ſhew the certainty of the 
Charters, or thar they were in a Cheſt. Fes 

3. None bur . the Heire himſelfe ſhall have this 
plea', nor the Heire himſelfe, if he commerh in by 
purchaſe,or if the Feme had them by his delivery, nor 
| if hecomes In as Vouchee having no Lands in the 
fame County , or as Tenant by receiprte, becauſe ir 
theſe caſes he cannot pleade as he onght, that he is 
ready to render Dower. | 

4. A Gardian fhall not pleade ir, beeauſe the Char- 
ters doe not belong unte him, but he may plead, de- 
' tinue of the Ward, and if it be not reſtored unto him 
mmarried, the Feme ſhall looſe her Dower, and af- 
ter, the Tenant waived this plea, and pleaded Un cues 
accauple, in loyall Matrimony , and the Biſhop of N. 
certified , that they were Jawfvlly married Whereupon 
the Demandant had judgement. | 


Cafe of Avawiy, fol. 2.0. 


IF there be Lord and Tenant by fealty, and*rent, and 
the Teaant make a Leaſe for yeares andthe Lefke 
hath done his fealry and paid his rent continually,and 
yet the Lord diftreineth rhe Beafts of the Leflee for 
the rent, and avowes vpon a meer ftranger as upon his 

very Tenanc. - 
Queſtion , whether the Lefſce be without remedy, 
for it4s a pofition in Law, that a ftranger-ro the a- 
vowry 


was reſolved, that the Lefite ſhall be releeved 5 aid 
he muſt all&dge , rhar wuje Leffor is feiſed of the Te- 
nancy; &e. and the Lord ſhall be compelted ro avow 
upon the Tenant, and He avowry Of the Lord 
- upon aftxanger, which iy nor very Tenant, ſhall nov 
hurt the Leſſee agaipſt the yerity of the Caſe, Quie 
 weritds nihnl verent nit abſeonds, = 
If one come to diſtreine for datnage Feſany, ard 
ſeeth the Beaſts, and the. owner chaſe rhem our, the 


party miay nor diftreine them, danizge feſanc butig 
par to his Aion of Treſpaie,- for the beaſts mult be 


damage fealair,ar the tirhe ofthe diſtrefſe taken ;he 
who diftzeines for ſerviees upon freſh ſuire may 'avow 


uponithe'Land by the equity of 21. H:8:c. rg. if -tht 


Lord diſtreine when no rent 1s arreare, the Tenant of 
Leſſee my. make reſcons, and ſo reHeve himiſelfe. 


The Abbot of Strata Mercella his Caſe, 34. ER; 
Rs is 
1+ 4. xeweranto for claiming Waiſes, 8&6. and Fel- 
© lons good, &c. the Defendant pleaded as. to the 
Fellons goods, that rhe Abbot of S. M. Licite habui 
Co gaviſus fuit them varifi-che? Abby was granted ro 
the King by 27. H.8 and pleads alſo, 32.H.8:c.20. of 
revivingok priviledges, of Abbies,, and chat the Hivk 
Zgranred.4manuor parecil of the Abby, (5 tot tala & 
tanta priviligiayas the late A; had to one by whom he 
claimed. by-feoffemenr, and pleaded not the feoffe- 
ment by deed: Judgement-againſt the Defendanrofor 
the Queene it was ſaid,that the Charter of the Defeu 
dant was void, | 0 
1.; Becauſe ir appeates not what eſtate the Abbot 


A, 'Be- 


334 Abb. of Strata Mavrell's Caſe.Lib.g 
vowry ſhalbnorplead , but Hors deſon fee, $0; Buit ie 


* w__ 


= = by wm 00, zoo 


- | norttiole which were ereed and created by the R. 


| Lib) Ab, of Strata Mercella's Caſe. 335 


2; Becauſe the Defendant claimeth Catalla felonum 
appendant to a Mannox, becauſe he pleaded. zfeofte- 
ment of rhe miannor, and had not pleaded ir by deed, 
without which the priviledges do-not paſſe. » . 

To the firſt the Court anſwered. that it ſhall, be at- 
tended a feifin in fee unrill.the contrary be: ſhewed.- 
2 ras ge no reſolution , bare wk referent 

if the Ring grant a Mannor, &:  (ateila felo- 
mm diFo' Manerto ſpeftant. theſe paſſe although. they 
a<norbe appendanr. * 

' Bir for the rhitd exception}, hudgement was given 
ot the Defendant : ln this Caſe foure things wor- 

of conſideration. BE 0 | 
"4, What anciens Franchiſes ought to have aliow- 
ance; xs ro thar, forme may be claimed: by--preſcrip- 
tion-wichont record, and ſome by record onely.,. and 
' #Chatter of the latrer ſhall nor be allowed,.-if. is be 
' before time.of memory', if it be not allowed. within 
timeof memory,.as allowance in Eyre,or confirmati- 
ot bythe King,but uſage will not ſerve, and no-mere 
ſhallbe' allowed.then are confirmed : Obſcure words 


ing to'ancient uſage, and not according, to uſage art 
thisday.. | p.! 
'z. Aman may preſcribe in Franchiſes. lying in 
poynt of ' Charter , with aide of allowance in Eyre 
without ſhewing the Originall Charter. T's 
3. If 'a Patent of priviledges whereby they are 


life onely, this is good, - for the relation-is to the 
ity, and nor'to rhe quantity of the eſtate. See 
e what tryalls ſhall be allowed by Law, ſuch pri- 
lledpes as are ancient flowers ' of the Crowne, as 
bm & catalla-felonum fugittvorum. &c. if. thefe , come 
agineto the R. they are merged in the Crowne, bur 


as 


intheſe apcient Charters ſhall-be conſtracd accord- . 


rel in fee referre toa grant made before ro one 


wm * 


Fes k __ Facknell 134 Libor. F 


as Faires, Markets, Parkes, Warren, and the like. 


_ taile; fucceffor of a Puhops &c. ſhall ayoyde. ſeifinin 
at avowry, and every one may, that can Thew adeed 


an inctoachment be. of payment at more dayes if 
they agree im the Sum, 1t.dorh not prejudice. , Seifaa/ 
in an "avowry is nor traverſable” generally as ever. 
ſeiſe® &f the ſervices, becaufe'by that meanes he |lea-, 
vethrio'remedy to the.Eord by avowry, burin fuch a; - 
Cafe hefhall diſclaime or plead our of his fee , andfo; 
traverſe the Tenure : He wliodenyeth ſeifin afrer_ the: ' 
timitarion, muſt firſt acknowledye a Tenure, thar the, 
Lerd may have his Writ, of, Cuſtomes and Services, ' 
as if the ayowry be fer rent, fealry and ſuire.: 


Hens lowes Caſe, 42. E'iz. fol. 29; 


AN Adtion of Debt: was bronglit againſt Gage and, 1 


* others as Execorors', one of the Exec * tors res, 
fuſed before the ordinary the probate, and the reſt, 
of the Executors proved the Teſtament, it was ad-. 
judged, that notwithſtanding thatrefuſall, he may . 
adminiſter the will afterwards ar his pleaſure Fi ſoy . 

| | het 
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LHib.g. | Henſlowes Caſe, 337 
when many are named Txrecutors, and ſome of them 


tefule , and other ſome prove. the Teſtament, thoſe 
which refuſed may afterwards adminiſter, nocwith- 
ftanging the refuſall before the Ordinary, bur if all 
refuſe before the Ordinary , and rhe Ordinary 'com- 
mit the adminiſtration co-another, rhen they cannoc 
prove at any time, and the Execuror thar proveth the 
Will oughr to name grary- other of the 'Executors 
thar refuſed in every ation for recovery of Debts 
ef the Tefſtator, and _ may releaſe thedebts, du- 
ties, %c. and they which refuſed may havean ARi- 
on by ſurvivor, and/after that Executors have admi- . 
niſtred; 'avd have once taken upon them the charge 
of the Executor-ſhip , they cannor;! refuſe ar any 
tjme after. £ <; | 
Iris holden in 2. R. 3. tit. teſtament. 4. that it is 
bar oflace times that the Church had che probate of 
Teſtaments in this Land, for *rwas givenby an a, 
&c. and in all other Nations it is not ſo, bur in Eng- 


- | lend; and in many places of England, rhe Stewards in 


Do 


their-Courrs Baron, have probare of Tceſtaments in 


. ther temporaN Courts at this day. 


 Lynword who was Deane of rhe Arches and writin 
And Dom. 1422. did confeſſe the probate of Te- 
ſtamenrs ro belong ro the. Ordinaries De conſuctudine 
Anglte (9mm de communi jure, aud thar in other Realms 


the Ordinaries have notſo, and in another place he 


ffirmeth that the power of the Biſhop in probate of 
Teftaments, is, Per conſenſum regni (5 ſuorum procerum 


_ © antique, And I have ſeene a_Booke in Larine, 


pabliſhed,, 1 59 3. by the Reverend Father Mat- 
thew Parker, Arch-Biſhop of Canterbury , who was ve- 
f Learned in matters of Antiquity. in theſe words ; 
Rex Anglie olim erat conſiliorum Eccieſidficorum praſes, 
temeritatis romang , propugnator Religions, nec ul- 

lam habebant Eyiſcopt authoritatem prater eam quam & rege 
& ace 


| % T9. 
338 Henſlowes. Caſe,, Liby. 
acceptam referebant, j1:teſtamenta'probandi non--habebaint,: 
adminiſtratioms poteſt ate 7 2Y delegary e mon »Poterant., 
It was refolved. by Littleton, Newton, and Danby, in +1. 
E. 4, 14. 'thatif all the 'Executors'refoſe;befcee the 
Ordinary, they may prove the Teſtament afterwards, 
bur I chink this 1s before the Ordinary hath commit» 
red the adminiſtration, for afrerwards rhey cannot, 
The Executors have their: Tigge-by their Teſtament, 
which is temporal. But to:the ſuing of ARions in the 
Rings Courts, the Judges will-nor admit Executors 
for to ſue, :excepr that they:ſhew the Teſtament pro- 
ved under the ſcale of the'Ordinary duly, bur alwayes 
the Kings Courts have: uſed <9- allow the probate of 


any of the. Execurors to jnable, rhem:all- rofug;atth: 


- ons » but the probate of the Teſtamenx; dogh., 
give to: them;any intereſt -or: Title 3 cllder: 90 the 
things-inaRion/ or pollcfiion , for they have all-ther 
tirle and/intereft by the Teftament , - and not; bythe 
*Pribate.w@? , 0 2h hh; bf a Kei 5g 
. Power t6.grant'Adminifirations was granted;to the 
[Ordinary by the a&- of 3T:; Ed. 2. ca. 11. for: bgiore 
that time, when a man died inteftatey the-King, who 
tis Parenspatri#, was accuſtomed by, his. Miniſtery to 
ſeize his goods, to the intent they might be preſer- 
«ved, and beftowed. for the'Buriall of the. dead 1 to 
. paywent of his debrs, for..advaucement 9f-his Wile 
and -Children..( if he. had any ) otherwiſe to his, Kiv- 
- dred, as appeareth in Rot. Clauſ. de 5. H. 3+ in yb,, bond 
mnteftatorum- capi- ſolebant in_manus Tegis, (3c. Andat 
rer this care and truſt was committed to-rhe Ord: 
naries, and it was reſolved, Per totam Cur. M.'8.! 
- 9. Eliz, Der. that the Ordinary himſelfe hath mot 
any authority to ſell any goods of the inteſtate, al 
. though they bein danger of periſhing, neither ca! 
.releaſe any debr due unto the inteſtate, by a StawtF, 


nex 


, g_ P 
<> 4 do ins yet Cum ants ach . . mm . 


ni Ao. 31.-E8.3,c 11, the Ordinary ſhall deparriſe 


SS W FB *, 
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L.9.The Parle of Shrewshuries Caſe. 339 
: neR-and moft lawfult friends of che -dead perſon: 


4o,21. H,.8. c4.5. is » that the Ordinary ſhaft'grah 


ſodecealt, qr:to the ext 0 in, or to'both,” as 
by the diſcretion of the Oh nary ſhall be thovghr 
i go0d, &Ce.., .; 


ſall be granted. . | Fel "SI's 


The Earle i Shreweburid f Cue » , 8. Facobi, fi 46. 


i, REſoed, that the RN the Stewardfiry 'of 
.** the Mannors of M.* ant rs ooggrs the 
County, in which, &c. is Rd 5s Yf rhe K/grintsall 
the Lands ;of .priors ,. aliens, without voor þ *rhe. 
Gounty: bur the party in pleading muſt naihe{the' 
. County,- aud upop Npp.conteſft þlehfed,, ir ill” ap- 
je by the Fs nv 649 D ny y. circumſtances, what 
nor was. granted: bur if he had demanded” '\oyer, 
\ and demurred, it will be Sjbagea. againſt hini, 'for'it 
jsmatterin fa&, and the Fi anjted, tur wh "6X 
F: nd not where 1 the County. 1s 
he County is miſnamed. 
- 2. The grhir from 4 gay yalt is 360d; Aſhes in- 
tent was, tha the Earle ſhall/have the 'fees\fFont that 
day, but if that cannot be 57-fhall be good: for the 
rime to come. 
3. The Earle; had no.power to make Deputies, 
for three offices paſſe by © ſe Letters Parents ſeve- 
ally, whereof this is the. middle, and ro the firſt 


ond ; the words are, Habendum offic. pred. ( with 
uchi a conrra&ion ) To: that the Court anſwered, 
that this Habendum ſhall have relation to this office, 


Toric is inſcended , that the 'Earle ſhall exerciſe rhis 


IEP Z 2 baſe 


S 


reſtate ro adminiſter his goods. And. the Staryge i in | 
the adminiſtration to the Viddou y of the ſame” Hom. 


Reade rhjs latter Stu, ta whom adminiſtration 


.omjttett' bux hers | 


Hon is annexed ro make De nies, but not to the / 


240 "hal... lab Lib.g. 


baſe office by Deputy . for" if a Sheriffe ſhah doe it, a 
etna eR , an Earle, 2. Adthiccing thit Hee cannot 
make @ Deputy, this Non uſer is tio cavſe of forfeirare, 
for Sf it is, when an office toutheth alltbiniſtration 
of Juſtice, Nen uſer, without requeſt, is cauſe of forfei- 
rure; burtifhe be not boung to exerciſe ir withonr re- 
queſt, otherwiſe it is as here, he'is tor bound by the 
Letters Parents to hold Courts untilfhe be required : 
if an.office be private and nor for adminiſtracion of 
Jufftice, Non EA. re Ne be or requeſt is no for- 
Sy Writ and caunc were 
h aboagh 3 & armis, 'and the difte- 


= is berry =” es = of negligence, and mif- 
ance 


thar { 8Y, be. V1gy. ariiis, therefore if one 

ring, ARion iſe, Rua vi (0 arms, 

| BT part, ſg is Fayre, which 

| ne 44 hecah he Joſt his tol, which is, Cax- 
pays #2 the AMtion, this is good. 

| je note | meinorable, it is in his eleRi- 
ta he of an bw the Caſe, or an alfize, oiher- 

vile ir is is, of Land: .Scc fe ions taken , ro the 

Verdi : id Oribographid, Non KneHin conceſſionem, agd 


Sens: is 6 DEFY Writs and ber Jtle 'w- 


JHETULS. abbreuiationum accipienda s eft, ut condeſſio 
regs and jndgemens was given for the Earle 
0 | 


Hithmuts Cafe , 8. Jeobi Com. ' binto, il. +2 


Þ'5 Debr upon an Obligation, the Defendant þ 
a releaſe, which is in theſe words, The 
Confeſlerh himfelfe to be charged of all bonds, 
and that he will deliver all bur one bond , wherenpin 
 - the ation isþrought, -which was made by the Plaig- 
Tiffe and another. - 


I, Refol. Theſe words that the Obligee yr" 
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| Lib.g. Batens Caſe. 34k 


ſh hintfelfe ts be diſcharged of all bonds, is a reteeſe 
and amounteth to that thar the bonds are diſchar- 


2. The EKception Extends to all the premiſes, and 


not onely to the delivery, _ 1 58. 
\ 3. The Plaiotiffe hy confe(ling that the Obligation 
was wade by another 4 38d the. Defengane againſt 
whom onely he broughs. che Aion, had." his, 
own Wrir, and after the Plaintifle was Non- fired. 


Batens Caſe, 8, Jacobi. fol. $3 2 


A £uod permittat to ahate 2 Houſe levyed, Ad may- 
ment libert tenement! , 1. P. and now of the 
Phintiffe, and Courts, that the Houſe of the Defen- 
dant doth jurtie over the Houſe of the Plaintiffe, and 
judgement given for the Plaintiffe. 

1. Reſolved, the Plaintifte needs not ſhew how he 
had the eſtate of I, P. | x45 

' 2+ The Writ is, Ad nocumentum liberi tenemeni?. I. P. 
ard now of rhe Plaintiffe, and counts' to the Nuſans 
of the Platatiffe onely, it is good for the levying in 
the time of I. P. implyeth a Nufans to him , and he 
du ſhew a Noſans to himſelfe to maincaine the 

10H. | 
3. fit appeare to the Courr, that the Nuſansi; 
to the damage of the Plaintifte , he needs nor ſhew 
If (pecially, as if the Hovſe of the Dafendant hangeth 
over the Houſe of the Plaintiffe, as heres for it ap- 
pexrecth chat the light was ſtopped , and that- the 
raine difcended : Quod conſtat clare , fon debes Verife- 
ere, and the Plaioriffe may abate the Nuſans if he 
will: the Scatute of Weſtm. 2. c, 24, which giveth 
the uod permittat againſt the alienee of him who 
levyed the Nuſans extends not to the alience of the 


2.9 The 


Uience. 


242 The Tankers. c aſe. . Lib 9. 


. The Pmilers Coſe ,; fo $5. 


JFon one were ads Gar he death: of wk man, he was 
notbailable at the Common' Law, -wixtioa & Wric 
De Odio th acia; which ſeryerh norif he be-appealed 


or  indited. x. If he be found-nor: guilry upon the - 


ſaid Writ, the was not baitablewithour aWrir; De po- 
endo in ballyum. 3. A Writ of conſpiracy lyeth not 
before acquitrail , bot. the cenſpirators'-may be jn- 
died or cenſured in the Starre-Chamber. Confe- 
deracies puttiſhable by Law before Execution,: - ought 
to have' fotire incidents.” 
© I. They muſt be declared! by ſome manner of pro 
fecorion, as was in this'Cxft/ - 

2. They ovght to he malicious and for revenge. 

3. They ovght to he falſe:againſt an innocefir. | 

4+ T hey ought to be our of Court OEM 


Aldreds Caſe , 8: Feb, fol. 57. 


| Ya, Hen a man hath lavfotl profic by preſexiprion C 


of time, whereof the: memory of man is nor 


to the contrary, ther cuftome of the like time. iſo, 


cannot take the former away,for the one cuſtotre is 25 
anctenr as the other: As'if a man have a way over the 
Lands of B.-to his Freehold Land by preſcription of 
time, B. cannor-alledge preſcription or cuſtome to 
ſtop the ſaid way, for it may be, 'that before rhe'time 
of memory the owner of the ſaid Lands had granted 
ſuch a way withuur any ſtopping, and fo the preſcfip- 
mg might have Fl lawful! brguoning, 29. Eltz; Banco 
bs HIM 42.0 


' "Thimas Brand preſcribed: time out of meniory to || 


have the light of ſeaven Windows towards a-piece of 
| of Thomas Moſely x in the City of 7 27k » but. 


\ 


Moſeh | 


$ fention precedent. | 


Fib:g. John Lambes Caſe, -- $43 
Mel ere&ed a new buildipg npop the. ſaid piece of 
Lard, fo neere, &c. as the light of the Windowes 
were ſtopped. Brand brought his Attion on the Caſe, 
and judgement was given for the Plaintiffe, for ir 
mighc be , that before the rime of memory, the ow- 

"her of char piece of Land "did grant'Licenſe to the 
owner of the Mefſnage, torhave the ſaid'9.\Windowes 
without ſtopping them, and ſo rhe'prefcription mighr 
have a lawfull beginning. ©, PER 
"'']fa-wan have'a waterconrſe tohis Houſe for neceſ- 
firy ſes , if a Glover-make a Lime pir for Calf-skins 
"{oncere the faid Courſe , that the corruption .doth 
'coffupt-che ſame, an.Action of the Caſe lyeth. 13. H. 
9.26. 6: Likewiſe a man ſhall nor make'vor (ere a 
Swyne-ſty ſo neere his Neighbours 'Houſe';-as to an- 
noy him with the contagion thereof. , 


Jon Lambs Caſe, 8. Jacobi. Starre-Chaniber. fol. 59. 
JT was reſoived, that eve; y one that. ſhall be convi- 
Qed in caſe of Libelling, ought to be either a contri- 
; cr of: the Libell . or -a-procurer of the contriver, for 


-. malicious publifher thereof, knowing it to be a Li- 
|| bell; Eor.it one read: a Libell or heare'the ſame read, 


;zIpis no publ:carion, for before he heare or read the 
fame, he cannot know the fame to be a Libeil, or if 
| heread or heare-the ſame, and Javgh therear, this is 
- Bo publication ; but if after he hach read or heard the 
fame read, he rep<ate the ſame or any. part. thereof 
| to the. hearing of others, or if he write a Copy there- 
0, and doe-nor publiſh the ſame to othexs, this is no 
Ppicarion of the Libe}!z-bur it is good for him after 

hath ſo wricten the ſame, ro dceitveritie a Magi- 
 Atrare, for then the a& ſubſequent doth deelare his in- 


Za | _— 


3 AA Robert Bradſbawes Caſe. Lib.g, 


Robert Bradſhawes Caſe, 10. Facobi, fol. 66. 


L_ Effor for fx yeares during the liſe of R. Covenants 

that he had power to make this Leaſe, rhe Leſſee 
brings Covenant, and ſhewethnot that R. was in life, 
nor what perſon had right, and yet good : becauſe if 
R. were not in liſe at the time of the Leaſe made, 
the Leaſe was abſolute, if hedicd after, yer rhe Aon 
Jyeth, and he needs not ſhew who had right, fut he 
had purſued the words of the Covenant 2 and it lyeth 
nat properly ia his notice. | 


Mackgllies Caſe, In killing of a Serjeant, 9. 
c ” 


] ob1.. fol. 65+ 


Plve exceptions rathe Indiftmevt. 

*  T- The Arreſt was in the night, between five and 
fix of the Clock, in November, ar the ſuite of a Sub- 
zeft, which being tartious, the killigg of the Serje- 
ant' is bur Man-ſhaughtet. Not alloc. 1. Becauſe the 
Arreft may be at the Suite of a4 Subje& in the night. 
2. Alchovgh that between tive and fix in November be, 
in the nighr, yet the Conrt is not band to take no- 
rice of it, without the ſhewing of the party, as in cafe 
of Burglary. 

2. The Snnday is rot Dries juridicus , therefore the 
Arreft that was made vpon it was Torti044, Reſolv.that 
judicialf as ſhall not be done this day, bur miniſteri- 
all nay for neceſſity. 

3. The IndiAment is in Computat”. in parochia S. M. 
in W. omitting the Ward, yet good, as if ove name 
the Towne, he is not bound to {ay in what Hundered 
jt is, 4. and 5. the precepr was ro arreft him , Infra 
thertates L.. and the arreſt was in L. yer good, be- 
Qulſe the Liberties of L. includes the City of Wn 
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Lib.9. | Mackallies Caſe. 


345 
ſelfe. 1. Exception to the VerdiQ, that the Indi&- 
ment ard che Verdi vary, for the Indictment is, that 
the arreſt was by precept and by Verdid, it is found 
that it was by cuftome wichour precepr. Anſwered, 
tharthe precepr is bur circuniftence, and variance, in 
thar it is not materiall, having fond che fubſtance, as 
the 1ndi&menc be, thar he Kifted tim with a Dag- 

. and it is found that it was with a'Sword, fo if he 
Eindifted of murder, and it is found man»flaughter, 
this is good; for Ex malitia is bur circomftance. 2. The 
Itddi&ment may be generall, Ex malitia, &c. becauſe 
the Law.implyerh malice, and fo the precept not ma- 
teriall. 2. The coſtome is not good; to arreſt one 
without ſummons : ir is good, and if che proceffe be 
cironecus, yer killing of him who did execute it, is 
murder, becaufe he is cor to diſpate whether it be 
ag nor, and if any officer in doing his cffice be 
fine, this is murder, and in fach a cafe an officer is 
not bound to flie to rhe Wall, as another is. 3. The 
Arreſt cannot be before rhe plainc entered of record 
before the Sheriffe. Reſp. it may by the cuftome af- 
ter entry of it in the Porters Booke. 

4. The Serjeant ought ro ſhew ar whoſe Svite the 
Arteſt is, and in what Conrt, and for whar cauſe, true 
Itis,if the. parry ſubmir himſelfe , bur here he was 
killed before he could ſpeake, and if they kill him 
before the Arreft, knowing thar he came for thar 
purpoſe, this is murder. 

_$-/It is got found thar the killing was fellony. Reſp. 
{tis ſofficienr ſor the Jurors, to finde the killing, 
which is the ſubſtance , and Jeave it to the Jodge- 
ment of the Covre if ic be fellony, | 

6 The Serjeant did nor ſhew his Mace : He ought 
Lt. 

. 1, Becauſe he was commonly knowne. - 
2, The party arreſted is to obey art kis perill, = 
$9 y ; , ! 


346 . . Peacocks Caſe. Lib.g. 

it ſhewipg of the Mace be requiſite ,.-it will be a war- 
"Ring; tO the party to Mlie, ,. , -... wh 
74, The arreſt ought. to be'upon requeſt after the 
plaint. entered: the gequelt may be before or after. . 
8. The, verdi&, js,repugnant for they. finde. thar 
the: plajnt, was entered of record, 17. Nov. and after 
they found that it was 19. Nov. this is more ſtrong a: 
gainſt che Priſoners., becguſe the entry was before 
the Arreſt. 18. Nov. | | | 
9. The Plaint is without forme / this is not to. the 
purpoſe, .for it is buc. a remembrance ro draw the 
<ou8t by at large after. . And Mackalley and the ether 
priſoners were Executed at Tyborne. | 


Peacocks Caſe, 9. Jacobi. in Camera Stellata, fol. 70. 
"Ir George Reynell Vlaintiffe, Richard Peacock and. 0- 


thers,,, Defeudangs ,]; H. }. B- Commiſſioners to 
Examine Peacock upon Interr. and Peacock beingext 


mined would have declared-all the ruth, but J. H. a | 


Commiſſioner for the Plaintiffe, held him ſtriQly to 
the Inter. ſo as the truth could not appeare 3 and 
, This was holden by che Lord Chanceliour, and rhe 
rwo Chicie Juſtices 5 the Chiefe Baron, aud all the 
Court. of Starre Chamber 5 a great miſdemeanour, 
&c. as the Statute of Exceter ſaith, Per quod inſtitia & 
veritas ſufſocantur , and Commiſſioners .ro ex2fmine 
ought ro be indifterent, and by al{meanes ro expreſſe 


the Truth. And they are not bound ſtrictly to the | 7 


Letter of. the Interc. but ro every thing alſo thats | 
riſeth neceflarily for manitcſtation of the truth. "Ard 
the ſaid ]. H. when he.was in Examination of Pet- 
cock,, went, forth of the place ro the Plaintifte, being 
in another Roome , and had ſecrer conference with 
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| tim; Aud jr was holden by all the Court, that'a 


Commilſinncr, before publication of the depoſitions 
| ouptic 


1 


Ub.9. Poor Huſſeys Caſe. 347 
opghe nor to diſcover to ary of the parties the matter 
thereof, nor after that he beginneth ta.examine. In- . 
rece;.to'conferre with the parties, to take new [nſtra- 
ions to examine further then he knew before : and if 
he.Bid, rhey . were great miſdemeanonrs, and puni- 
ble by Fine and Impriſonmentr, for if fuch thizgs 
thopld be ſuffered, perjury would abound. -]. H. was 
pur forth of che Commifhon'of the Peace, a1id che At- 
tovroey, generall' was required to prefeire an Infor- 
-warion againlt him, for rhe ſaid miſdemeanours. 
19744 


.-Dodfor Huſſeys Caſe , 9. Jacobi, fo h 71. 


NRaviſhr ent of Ward againſt a Feme Covert, and 
others, they were found guilty , and che Baron, 
| Np cuſps and the Age: of rhe {nfanr above fixtezne, 
ad Married : Foſter and Warberton, a Feme Coverc 
(within the Scatuce, becauſe the Aion lay at the 


, "common Law, aud the Starute gives, but greater pn- 


,;Mſhmepr, and ſo fhee is within the Scaruce of Merton, 
1. £4þ/.6: De Malefadoribus in parcis, of forcible entry, 
,and redeficiflin, Coke and Wamfſley to the contrary : 
the Statute of Weſtin. 2. cap. 35+ hach made theſe 
-alterarions, this extends to Heires Females, which 
. the Sc:tare of - Merton did not. 2. It extends to 
\Beres Raviſhed afrer yeares of conſent, ſo doth not 
the Statute of Merton. 3. It exrends ro the Clergy, 
Ahe Statute of 2. doth not. .4. 2. giverh a right of 


', Ward, this giverh Raviſhmenc of, Ward. $e. This 


\giveth more ſpeedy proceſle, and the death of the 
Plaintifte or Defendant abaterth nor the Wrir.- 6. Jr 
giverh greater puniſhment. 2. A Feme Covert-.is 
' not withia this Starnrey for it is $7 heredem- maritave- 
"It; & ſatisfacere non potuerit abjuret regnum,"'or be-per- 
perually in-priſoned,” and. becauſe the Law difablerh 
"the Fewe to ſatislic, ſhee ſhall not therefore be _ 

> ed, 


348 . Combes Caſe. 
ted, not perpetually iwpriſoned, and the Baron be- 
ing innocent ſha}{ nor be puniſhed, for the puniſh- 
ment is perfonaf!, and he ſhall not have judgement 
& the Common Law, the Adtion being brought up- 
on the Sratare, nor judgement. upon rhe Statute 
where the Action is brought at the Common Law, 
3. The Verdi is inſufficient, bec2nſe no Caſe, is 
within the Scature , except the Raviſhor marry the 
Infanc, ſo that if the Infant marry himſelfe, or he 
married by another, ir is our of rhe Scatute, and the 
Vcrdidt fonnd that 'he was married, and did nor ſay 
by whom. 4. Damages ſhall be recovered vpon this 
 Starure, and where the Statute faith, that he ſhall be 
- baniſhed, or perpetually impriſoned,the Ele&ion is in 

the Court. 


Combes Caſe, $. Jacobi. fol. 7s. Upen a ſpecial Verdeh, 


A Copy-hoker in fee ( where there is no cuſiome to 

chat purpoſe ) maketh rwo his Attorneys, tour 
render to'rhe vſe of 1. N. in fee, they in Court ſhe 
the Letcer of Attorney, and by the ſaid Letter of At- 
torney ſurrender. 

1. Reſolved, furrender by Letter of Attorney is 
good, for a ſurrender way be by the common Lav 
withour cuſtome, and may be by Attorney as ind- 
dent to ir : If one have a bare avthority, coupled 
with a confidence , he cannoc doe it by ' Attorney, 
25 Executors cannot ſell by Atrorney, bur if hee 
had authority to diſpoſe, as owner of the Land, he 
may, as Ceftay que uſe , by the Statore of I. R. 3. but 
 3f one had parncular perſonal! power to diſpoſe, as 
owner of the Land, he cannot doe it by Arrorney, 
#5 if Leſſce'for life had power to make Leaſes for 21. 
yeares : There are perſonall things which cannot be 
done by Actorney , as Homage, Fealty, ag” 
y vs i. 
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3 admicrance of him to whoſe uſe che ſurrens 
&& i \ made > may be by Attorney if the Lord will, 
ad yer he may upon the admirtance_compell the 
Tenant to doe fealty, A fortiort here : and other- 
wet would be a miſchiefe, far it may be he is be- 
yo 'thie Sea, or fick, and cannot be preſent, to ſur- 
der for payment of his debts, or prefermencof his 
en, but if a-cuftome be, that an Infant may 
make a feoftement at Is. yeares, he cannor doe ic by 
Rirorney. 

*2;” The Attorneys have purſued their avthoricy, 
thhough they have nor done it in the name of rhe 
Auchorizar, for they did fhew the Letter of Artor- 
hey, and ſarrendered by authority thereof, which is 
alone, but if it be ro- make a Leaſe by Indenture; 
this ſhall'be in rhe name ef him who gave the autho- 
my, bur Executors muſt ſell Land in their owne 
mine, for neceſſiry, and yet the Vendee is in by the 
Devifor. 


Henry Peytoes Caſe, 9. Jacobi. Com. banco. fol. 77. 


I was reſolved, Per tot. curiam, that accord in al 


; Attions, wherein js ſuppoſed the Tort ro be made 


[Vi gs armis ) where cap. and the exigent lyeth zr 
ihe Common Law, is a.good plea, as in Trefpaſſe, 
and EjeFione fm, detinue of Charters, houſe, or 0- 

r goods , for where the certainty is to be recove- 
red an Aion is a good plea, when the condition in a 
Deed by the Originall contra&s of the parties, is to 
pay money , yet by accord and agreement berweene 
ie parties, any ocher thing may be given in ſatisfa- 
Gon of the money, Res per pecuniam eſtimatur (5 non 
tecurre per Tem. And in this ſenſe che ſaying 15 reue, 
«pol pecunte obediunt omnia. | 


Every 


350 Henry Teyioes Caſe,, Lib.g, 


Every Accord ought to be plaine, perfe&; ant * | 
rn Bos dogs ms things are. t0:;be, obſerved. 


and performed 'by the accord, the periormagce of 
part is not-ſniffeier 
NC FOINELEDS > x. 158 11>. To ly s 
" If a man he bond in an Obligation, none hun-, 
dred Quarters of Wheate, upon condirion'to pay;sB, 
Quarters,” he'cannor.give money or. other thing ig; 
ſxtisfa&ion! thereof, hecauſe the-contradt Originally 
was not for money; burfor-a goHarerall rhing,, ;. {1 
Alſo, if the things to be performed be ataday.to 
come, tender and 'refufall -is..bat: lufhicient wither 


atuall ſatisfaFivn-:and acceptance- . , oxy dil; 


If a man be beund in aStarnte,. Recognizances 
Obligation; ar! after a defeafauice -1s-made :to.pq 
lefle. Symme; now this Summezin the ,defeaſance!js 
colharerall;, #4 therefore. if the Obligor tender the 
fameart'the diy; and it is refafed; the Obligee ſhall 
looſe the fume for ever, as is holden in 23; H. 6,f0, 
2. and yet in this' Caſe , the Obligor by accordybe- 
rweene the parties may give any Horſe or. other 
thing in-fatigfaftion..of.the moneyjn the defgaingee 
for the Contra origipally was for money. But ifa 
man by.Contrat or Aſumpſic without Deed be._to 
delver an Horſe, ,or to build an Hobſe, or to ave any 
coliaccrall thipg,. money may be paid by accord, 1n 
faiisfa&ion of ſuch contra, ſor as a,conrratt in Fa 

' fideration may commence by word, fo by accord; 
words for any valuable conſideration, the fame wy 
«be diſſolved. , mm 
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Lemandbans Mite dent... Ati £ VER , 


- and dyet 


0 .Coneys Caſe » 9. Jacobi.” fol. $4. in baico: 


Libg- Agnes Gores Caſe. 35t ; 


is; Aenes Gares Caſe, 9. Jacobi. fol. 81. 


LA 7 Herein was reſolved, that if A. put n it- 
'VY' to a Pot, to the intent to poylon ÞB: and! ſes 
the ſame im a place where hefuppoſerh B-will eome, 
and drinke thereof > and by accident one C: unts 
whom A, had no malice, eotmmeth, and of his 'owne' 
will, taketh thePor, -and*@finkerh thereof; 'of Whith 
poyſon he dyeth., thfs is mirther 'in A- forthe Law 
cobpleth the.cvent with'the incemtion, and th&End 
with the cauſe. Bnt if one prepare- RatE-Bajie-to 
kill Rats-.6r Mice , / and lay the ſame in-cerrain&hid- 
den places to'rhis purpoſe; and with no il imenrgand 
ang ei fol finding the ſame doth eatirhavtef 
ti, this 1s no Fellony: Bot when'one prepas 
reth poyſon with a ſellonious mtent ro kill any'rea- 
fonable Creature, whatſoever reaſonable Creature is 
killed thereby , he that had the fellonions intent 
ſhall be puniſhed. Reſolved by all the Juſtices of 
Fd TJ. 015 STU {fr 154 44 "A # 


þ # 
< = > 
” x 

4 
& 


Te Lord of. a-Mannor, and Tenant within ,the age 
1: pf '21; yeares by Fealty and rent, the Latd in- 
'feofteth a Stranger 3 to which feofftement the Tenanr 
{Attourneth. Queſtion, whither the attournement, of 


an Infant will binde him to the payment of the ſervi- 


/ ces or not, and by Cooke, Walmſley, Warberton, and Fo- 
; fer, it ſhall binde, for tie is compellable in a Per que 
' ſervitia, and ſhall nor have his age, bur he may avoide 


any prejudice thercby at {1s ſoll age : and 1f a fine 


here had been levyed, © had been conpellable : 
and the rather becaule ic is buc a bare aſſent. 


1 Pinchoits 


7 


352 SDinchons Caſe. 
| Pinchons Caſe , 9. Jacobi. fol. 86. 


JT was adjudged, that an £&ion of. che Caſe , wifl 

Jye againſt Execuiors, for a Debt dye by the Te- 
ſtator upon a ſwwple contract, An Attion ppon Al- 
ſumpſic, made by tbe Teſtator , was maiorainable, 
againſt the Executors,' upan a contraft for Corne. 
Norwood and Reades Caſe, plow: cam. 181. | 

Debts wpon ſimple contragts gught to be paid be- 
fore Legacies , and reaſonable part of the goods of 
the Wile or Infant, which proveih that they till re- 
maive;;. the Spiriruall Court doth give remedy for 
payment of Legacies 3 ' and the reaſon of all this is; 
for that che Teſtaror in his kfe time, ypon his aQion 
of the caſe upon the aſſumpſic, mighr- yor-wage his 
Law, a5 he might haze done upon his ation of debt; 
for no a(lion & maincamableagainit Executors,where 
the Teſtator tight have waged his Law in his life 
time -: If a Priſoner doe eate and drinke with tys 
Goaler, and dye, the Goaler ſhall have an ation of 
debt againſt his Execotass, for the meate and drinke 
of the Tcſtator 3 and the reaſon is , for rhat in this 
Caſe the Teftaror might not wage his Law, as is ad- 
Judged, 27.H. 6. fol. 46. in Thomas Bodulgates Cale, 
and the reaſon that no wager ot Law in'this Caſe is, 
becauſe that every Goaler onght to'keep his Priſoner 
in ſatva (oy arZta cuſtedia, and thereby the Goaler is 
in a manner compclied ro finde Viſtualls ſor his pri- 
ſoners, and therefore the Priſoner may not wage his 
Law ;.but if A. contra with B. for his commons 
for a moneth, (9c. there, in an aRion of debr brought 
againſt A. he may wage Law. | 

. If a Vitualer, or common Innkeeper bring an a- 
Aion of debr for viealls delivered to his. Gueſt. the 


Gueſt may wage his Law 3 for the ViRualler, or Hoſt, 


15 
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ib.9. PinchoniCaſe. 353 
is not compellable to deliver Viftaalls untill he bt 
id for them in hand, 10. H, 9, 8. in Anno, {4. H.6. 
KG. brought an AQion, ,of Debt for 70 Markes 4- 
painſt Thomas Timberbull, and others, Execurors. of 
/ilfiem KV ebb,and declared thar the Teſtator had de- 
rein'd the Plaintiffe ro be wich hitn tor a yeare inthe 
Art of Limming of Books, paying per. annum tenne 
Markes : And. Martin did hold opinion , that the A- 
Ron was not maintainable againſt Execurtors, and he 
took diverſity between this Caſe of a Limmer, and of 
4common Labourer, for the Labourer may be-;com- 
pelled in'ſpight of his head to ſerve , and his wage .is 
put'in certeinty by the Sraxure +,and ir is no reaſon 
the Servant ſhould looſe his wages. by the deach of 
their, Maſter , whom he was bound by the Law to 
ſerve,hnit in” cage of a limmer, he is not bound by the 
Lay to ſerve, & fo when he makes a Covenantir is hjs 
one. AQ and folly ,” and yor the. AR of the Law, 
for he mighc have taken a ſpecialty, and the qpinion 
of Martin 1 rhis Cale , is good:.Law : But the true 
reaſoh of this diverſity, is; becapſe that in rhis caſe 
of the Eorhthon labourer, the Teſtator mighc nor 
wage his Law as he might againſta Limmer, and 
this appeareth_in 11. 7,6. fol.43. where the. Gardi- 
an of Freres Minors in Coventry , brought an Aion 
of Pebr againſt Zehn Burton of Coventry » Executor of 
fan Gogre,” and declared thar, the faid Fobn-Goarere- - 
win'd ar Coventry, Frere John bxedon; a Brocher., of rhe 
aid Houſe by Licenſe of the ſaid, Gacdian tg. Sing 
for him Maſſes for one whole: yeate, and ro fay Sainc 
Oregorits Trengalls in the next-year after;and ſhewed | 
"nefrainry pon what ſervices Saint Gregories: Tden- 
all did confift, raking for this, *I.s. per annum, and 
within foore dayes John Goate dyed , and the Defcn- 


dane his Berytor, and the ſaid lohn Burton, granteg - 
the faid Frere to pay: him the ſaid Summe, fox 


A 4 do 


— 254 William Banes Caſe. 
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L. ſaid ſervices accord ra ning 10th Nerd of ©, 


ig oe rn Re hes, 
d in this r was td | 
| kave anaQion of debr againſt Ex: 
Tpecialry,' becauſe” that he may be | 
 byt Ntature ; ind rhe Teftator 
Net #epe ti Linn th this Caſe 'Bur the. Prieft or 
Frere is nor bouhd w Sing Matfes,by the Law, againſt 
His will;* And in every'cafe where che Teftaror mi 
have 'waged his Law, the Attion' is ror maintai 
apitift his Execorors withonr ſpecialty, for Execuors 
may not wage the Law, upon the contra of another. | 
In 2. oi Lawr. Saint Martin retained! one for 
tife, inthe god, e and wars, Igos | 
2ot Shine, "which fervice he Rr yake} did do for 
le rex, for which he b ofir datos of debr a- 
Toh Belton , bm nbd f:xecueots of .the(aid, | 
piven en agaioft the Pjain- 


he? 
forme- _ 
wefe- Att: * 


Litbpy. © And} 

riffe, for Rn fame po wr 
aforeſaid an A gy rn d-herpes Is no more. 
perſonal! then a Covenant by thereſore 


dyeth nor with the perſon, / 
| Win Bener caſe, in hat 1 Tegisy 9. 9. Fab fal 9. 


L1emnns #n Adtion of Aſſurgſit apt Excemors, the 
"nor toaverr,, tha tithe :04 
tors eh in Hr ty of feat the Te:,, | * 
Naror, ro the value of the ſaid Jebr,. for i ſhall her | 
rended Prime facie, that they Have Aﬀecs, forthe Law” 
doth'preſame, that the Tefttcor will gor.leave a get 
er charge vpon his Executors, thed he yy! jeave 
. fic rogdiſcharge, | 'b; 
Tf Srranger &» ſay unto. a man_ to Fe 4. pebe y 
Is owiiing, Fl pray you farbeare Jour obs W.” and doe nn for 


S-" 
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| the Caſe of Sir John Po paces was Sheriffe of 


"0G 1; kgs = 


" Lillh. Gong nome, 55 75 ” 


. and then [ will 2 you 


Two matrers © 


mounx.i9 an Office, = is is 


County of If for] Pa 
the Gre dre! and fs SECIS ante 


of Fellons, the: Ki I 
einco xv hug [ ow oor 
9. 5. Har. 
da Gaole FN work 
he would nor raed pion 


rges ra EY 
E- the Gaple, delivery , the px EET 


and bbercy. thereof to be 


The Abbey of Cr ati CGE hath 
{for thar he once. de cined men char were quit of 
long, the King releled the Goo for ever. 


fa Gaoter commit volunrir 
Medi. rhene a forfeiture of office » Cooke, Lib 
'Conntee vf” ns jp co, 27h 
of the oy to 


The King 


may 
did Fee, ail uy oth ro dis 'Shetiftc of a Copnty,, : | 


one; and his Hews,which eftzre'm fee ſimple,ipcly 
all other eſtates, and icis true, that theſe grants [3 
be made by Law, fer in theſe caſes, there.is nor any 
intermiffion, for preſeorly afcer the dearh of the An- 
ceſtor the Office diſcends to the Heire. - 

2. This Office cannor be forfeited by Outlary, .as 


if it; wete granted” for yeares, it might ; grants of. 


bin pt «1s 6 in fee, or for life; have been allowee, 

oyed, ot'fuchgranrs for yeares Were never 

Ao Yor approved, Eepbri 

nim vifordn non comprobatur exert 

niftody of the Gaole , which 

ſhall be charged with ad 
be ET removed. 


" Mergeret Pale Caſe, 1 1 0. > Jac fir r04. -. 
E P. Copyholder for life the cemainder for he; 


> He thar hath the 
PFrte right of wrong, 
riſoners untill. k 


the Lord birguined" and ſoutd', and levyed 2 fine 


ro'T; P. this*Giſcended 'toM: P:" who levyed a' fines 
five yeares patl vi +190 claime of them in remit 
der, 3 adjudged! 

' '1,” Refblved;t Cows tid ates are withiti'4. 
H.9, by the word Intereſt, - but if the word be 'by co- 
vin, this barrerh not the iſſue, if Leſſee for yeares , of 

Copy-holdet be ouſted, the Lord ſhall nor have five 

yeares aiter'a' fine levyed bythe difſtifor, afrer their 

Eſtate derermined} becauſe he may preſently have alt 
-affize , otherwiſe where Leffof for life js ouſted: A 

meere Sr. anger cannor enter to avoyde a, fine with- 
out Commandemenr, or alſent of he party who bub 

git, 


» } 


356 Margaret Podgers, Gaſes, Libs 
chaps poi 


exiſtimo quod bon» © 


'F EE? 8 


EC rt, Wh ot 


ts. MerielTriſhams iſe "257 


, bur a Gardian in ſocage, or Leſſor for life, 'or 
of a Copy-holdet; may, for the: priviryberween 
n/and rhe Infant or ES. / 

r .''A Fine ech- not any* by Non-claime who 
(snot pur to a right}; rherefore here they in remain- 


-der are not barred/beeavſe the bargaineand fale, and 
anghe che Tenant in poſſeſſion AT them ndr ro 
4% 


8, Becauſe it is lawfull a&. - | 
2, Tenant in poſſeſſion deveſterh wot” the Fannia- 


{| derby acceprance, as if Leſſee for life accept a fine, 
ad although it be a forfeiture. * 


os: Becauſe he is in by 27. H. 8, of nſes which doth 


$$, | -qp> & the bargaine and fale he in the next re- 
mainder ſhall notenter, forby the caftome his eſtate 
eoemnence afrer the death _ Tenge 1 in 
poſſeſſion, ſo-if Tenant in polleſſion ire, the Lord 
4andinor he in remainder ſhall enter, but thereby 
'ithour a- ſpecia?! cnſtome rhe. remainder is not de- 
Kroyed ; Ifa Copy holder in fee furrenders wo the 
uſe of one for 1ſe, no more th then ſerveth rhe 
etite limitted , and he ſhall pay no- fine for admit- 
ance after the death of Tenant for-Bfe t Te ſeemed 
to the Chieſe Juſtice, thar if the Lord here had char- 
$ed the Land, I.P. thall not hold ir charged, for.the 

in remainder preſerve him from incumbrances 
| __ Lord. 


Meniel Treſbons "Caſe, Io. Jacobi, Commeni Banco- 


wir | fol. 108. 


AN A'mi iiſtrarcix;(Defendant in Debt pleads that 

* the Feftator and' his Sonne acknowledped: a re- 
Heizeee ro the King, ofa hundred pound, and a- 
Wher of 800./. to B, and. another of a. 10002." to 


Aa 3. M. and 


Pr 
Ce ng 

M. 15to (— ohne ——_ 
genus opment: rant wane by Go- 


"vigo# Defendant. 
hy yy av the bar is inſufficient; for ſhe ſyſt 


ey and ET = EE 
=_ 


and after deu 


| «dp 

3- Thep eading « the Plaintiffe, that the Obligs 
tion was made to perfor ae Comma; is good with- 
aur more certainty, becauſe he 45 a Scranger.,. 
| 4+. The geperall allegacion of Govin is good , wich- 
out ſhewing of refuſall to releaſe, 8c. and fravd may 
be in one only, alſo the bar j3 inſufficient, becauſe the 
inteſtate was bopnd in the recyHgnizances , with ano- 
ther, and the Defendanc had not averred., that thes- 

ther had nor ſatisfied them. - /- -.,. 


Robert Marys Caſe. 10. Jacobi, fol. T7 


. A Commoner being Copy-holder brings an Adi | 


on of the Caſe, for putting Beaſts. inro rhe Com- 
mon, whereby he loſt his common , the, Jory found, 
that the Defendant did nor pur in the Beaſts, bur they 

_ of themſelves depaſtured there. 

7- The Jury have found the ſubſtance of the ifſoe 
for the Platnrifſe, the depaſtaring there , and it is not 
material if he pur them nor chere. 

wy Td Aion: heth + fo the Commitits' hb 
way reine damage e , and ir may bes 
| "_ PI is Gm to diſtreine on” 


CI - anbew MoryeCaks. Libs. I 


confefierh that ſhe had fufſiaur ater pay: the laid | 


nz is. GE. << 


| Er have. Allize,Exgo, a 


'Araigned itt Midd. before Juſfices of op 
-#er, becauſe Juſtices of "Oyet the 
:firin the ſame Cormty where the Kings'B 

[the FTE were Arraipned in L. in the — omg 


"ao, The Co hfbabes gp '33 


nes 


» The Tyrd Sanchers "RY 10, Fact ft 
$4 { 19. For rocuring the Murther John Timer, 
Ay of Defence, 


8. R Elolred, That a Baron of Scotland ſhall be cried 
- by Commans of , 

' 2: The inditmenr of the acceſſory in one Coumy 
toa Felony in another County, by the Sctatare of 2.£. 


6,24. ſhall recite, tha the Fellony was done.in the 


other County, for an Indictment is-no dire&- afficnia- 
tion of the fa. 


- 3- The Juſtices of the Kings Bench are hg theſe 


words of the Statute, Peg of Gaole de 
Yer and op themaa for they are the _Sopreame & Bir 
of Gaole-deliv 


4. The Lord 2 Hanchir cannot bei in the Terme-time 


Aa 4 | . ime, 


_- . | 


rime » becauſe this is another Connty, _, 
«\ "There , eds nor be 15. dayes fer the rettirne 
f of the Venire fat 6 , Upon n an indiftment in the ſame 
County where rhe Kings Bench is ; otherwiſe in ano- 
ther County. LS FN hs, ; 
© * 6. 'Becauſe there js no dire& proof that the Lord 
S. commanded one df the principalls, bot that he aſ- 


fociated himfſelfe to one who was commande the 


beſt way is ro arraigne him as acceſſory,to him whom 
he commanded, butifhe be indifted as acceſſory to 
rwo , and found accefſory to one of them, this is 


The word appeal in the Starnte of W. r. c. 14, is 
to be intended generally, (Viz.) by IndiAment, by 
Wrir or Bill,8c. and attainders is to be intended up+ 
on any ſuch accuſation, Ergo. if upon any fuch accula- 
tion.che principall be attainted erroneouſly , the ac- 
cellpry may be zrraigned , becauſe the atrainder is 
good, uncill it be'reverſed, bur if the Acceſſory be 
Hanged,and after the Atrainder againſt the principall 
is reverſed , the Hire of the Acceſſory ſhall be re- 
ſtored r6 all which his Father loſt,either by entry or 
Aion : By $g.H. 4. cap. 10. none ſhall be impriſo- 

- ed by Juſtices of Peace, but in the Common Gaole ; 
whereby it appezares thar Juſtices of Peace offend, 
*who.commirFellons' to. the'Counters in L. and 'ather 
Priſens; which are nor Common Goales: ' 4 


©" Caſes in the Court of Wards. 

" Anthay Howes Caſe, 7. Jacobi, fol. 22. 
A & Tevanr,of $9; Acres, parcel of. the Mannor 
* *of: Ae. by -Ghivalry and Suite: of Court to B. 


whereof A.. was. parcel, aud both .4.and ys 
+130 907 of 1a Breet E2/TOS 


. 4 , . , 
4 ? 


nthey Lower Caſe.  Libg | 


De =2 —yu ww za OCT A om —— 


nor 


 Chiralcy, | ar 
F robes, that the $9. acres and houſe, ſhall 
behold 


1 Lib'9 Anthony Lawes Caſe. 361 - 


parcel! of the, Durchie of L. out of the County Pala- 
tine holden formerly of the-King in Chiyalry , 'in Ca- 


ite, and of another Hovſe there , holden of A. by 


and rent, H. 8. grants .the.rent;by, releaſe-to 


-kimandconfirmerh his eſtate of rhe, fajd Lands by 
kalry onely, and grants to him the CR Hanes Te- 
pendu by fealry and renr-; it was ObjeQed,that when 
The King grants,the Seigojory to his Tenant}. rhe an- 


cient Scigniory is extin, and a new one thar'is beſt 
Wuahe Kivg created,(Viz.)Chivalry, 2+ When he 
extinguiſheth ſervices parcel! of the Mannor of A. 
Jar holden as the Mannor of A, is, this is by 


en by fealty onelyþ and as to the ſaid. Obje- + 
Gon the releaſe of the King doth nor extinguiſh ſer- 
vice, which is inſeperable to a Tenure thar. is fealty, 
bm all others ate gone, and true it is, when the King 
gants, and <xprefſech no Tennre-it ſhall be by Chi- 
valry, but when the Land moveth from a SubjeR,and 
the Tenure is changed, the new Tenure ſhall be as 
deer the ancient as may he, as feoffee of Tenant in 
Frankg[morgne, ſhall hold by fealty onely , and here, 
although they grant the ſervices, yet he limits the 
grantee ro doe fealty. A Knights fee is not to be 
ken according to the quantity, but the value-of the 
Land, as -20. /. per anman , and a Hide of Land, is 
Inch as a Plough can Plough in a yeare ;_ Relief 
3 the fourth part of the annuall value that is; of a 
Knight, five pound; of a Baron, a 100. Marks ; of an 
Earle, 100.1/of a Marqueffe, 200. Markes; of a Dyke 
00. * The Eldeſt Sonne of E.+$; called the black 
Pince, was the firſt Duke in England, Robert, Earle 
of Oxford, in the Reigne of R.'2. was the fizft Mar- 
quelle, and the Lord Eecument was the firſt Viſceunt 
wene®by K.H. 6. 4 

TE Floyers 


«7 Fhyers Caſe , 8. Jacodi, fol, 125. 


P&ron and Feme ſeine? of Lands 

ry ip tight of the Fewer Fee, fevy a Fine co ong 
- who gtaprs and renders to them and the heires of th 
Barov, and levy another Fine to their uſe for” life, 
the remainder to their three Sons in' taile , one after 
another, the remainder in fee to the Heirs of rhe By- 
you ; he King ſhall have, neither wardſhip of body 
nor | | 


' T. Reſo!. That is out of the Statute of 32. H.8. cq, 
2. ihe who,had the fee dye, (5c. ow = the eſtace 
by the fit fige did not continue , and this alchaugh 
both che conveyances are voloncary. * "Y 

2- The King ſhall not have wardſhip of the third 
parts hero its nor for adppeomger of the Wife, 
for in the ficſt Fine the Land moved from her , and 
he had no more by the \ſecond Fine then by the 


3. Inregard the particular eftateis out of the Sta- 
tute, no wardſhip accrueth to the King , by advance- 
ment of him in the remainder ; bur if a reyertioner 
vpon an eftate for life, convey to'the uſe of his Wife, 
this will give wardſhip of the body of the. heire, 
for he in revertion is tenant 5. if a Leaſe for life be 
the remainder to two, and tothe heires of one, he 
who hath the fee dyerh, his beire ſhall not be in ward; 
if the heire of one joyntenant, who had the fee dyc of 

full age ( living the tenant for life) his heire ſhall nor 
be in ward, although he be within age by that Sta- 
| emtey becauſe he is nor immediate heive. . 


+ + Badges 


f'Lands holden in Chivat 


a 


an Po do th. Dd 
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lbs Sondayes Caſe. 363 
Fi * Sindgjes Caſe, Jani, fl. 127, FO 


$. deviferh to his Wife ws We; the retnainder 
toW. S. and if be ſhall have iſlve, tharphes his 


ſhall have it, the remainder toS. the. remain- 
2 T. d5c, Tatidem verbis,, upon; condicign_ har 
of chem , ar the Heires of ir bodies, goc a- 


hout to alien, thar he in the next et os we ro enter 
alter the dearh of M. W. and S. T. ſuffereh g com- 7 
mon recovery to his owne uſe in fee, he in the next re- 
mainder enters. 

1. Reſol,Every one of the Sonnes hath an ; eftate 
tale. I. Theſe w words if he dye withour iflue Male, 
ax ſpfficienc ro create an eſtate raile. / 2- The general 
if any of his Sonnes, or heices of his body doe 

ir manifeſt. 3- The condition proveth it, 
- pn alien if they have bur for lite, {ors this 
wold be a Forfeiture. _. 

2 The reſtraint of the Tenanz iogaile , to ſuffer # 
common recovery is wu os Mildmayes Cale in he 
Sixth Book. 


Quicks Caſe 9. Jacobi, a 229, ' 


Ti King Lord, .-N. and Tho. g. meſnes F'S 3 

Mannor which Plc ho'd in common in ,Capite and 
Tenant of three Acres holden in Chivalry, T. Q. ma- 
keth a feoffemenr'of his moity ro the uſe of himſelfe 
{or life, the remainder to 1. Q his Son in taile. the 
tenant infeoftech I. Q. who inteofferh T.Q_to defraud 
| £N.ofthe wafgſhip.of his ſon within age , and dyes, 
LN. ſeiſeth the ſon,” T.Q. dyeth, the King ſhall nor 
kave wardſhjp of the body , and moity of che tree 


Ares. 
1," Reſal. By the death of L Q. it wes a'Ch 


. 


864 . -Bewleys Caſe.  Lib:9. 
veſted in I. N. and che King had but. a poſſibilicie to 
have it, if T-Q dye during rhe minority of the ward, 
which poſſibilicy ſhall not deveſt the wardſhip our of 


" 2.” When the tonanr: infeoffeth a ſtranger_to de: 
fraud the Lord of wardſhip, rhe Lord fhall not have 
raviſhment of Ward", before recovery of the Land 
in the right of ward, and althongh.the titleof T.N, 
be bur in ation, Fyerir ſhall nor be deveſted by a def 
cent after ;See the Statute of 34. H.8. in Cale of col- 


| | Bewley Caſe, 9. Facobi, fol. 130. 


"THe King Lord, meſneby.Socage, and tenant, the 
*** renant is attainted of Treaſon , the King grants 
roone tenendum by Chivalry -and Rent , and rodoe 
this fervices toother Lords , the Tenant ſhall hold 
by Socage of the Meſne , and he by Socage of the 
Kings becauſe the intent of the King was 30 revive | 
the meſnaky., which cannot be by any other way, 
and the reviving of the ancient tenure -ſhall be-in 
couſtruftion preferred before the reſervation ofa 
new 3_.and thehonour of the King -ſhall be preferred 
ms his profit, and there was no default in the | 

e Ne. 1 . | 


'" * Thomas Helis Caſe, 9. Jarob, fol. 131. 


Rangdfather tenant in Chivalry in Capite, Father, 
and Son , the Gra 1dfather conveyeth. part-of his 

- Lands to the uſe of the Father and his Wife, rhe re- 
 Mainder to the Son in+taile , (gc. ' the remainder 10 
the right heires of the Grandfather, and conveys Þ- 
'ther Lands to his younger-Childrenſor'life , with 4 
s) | verie 


* 


Py w bh. - 


's ">. Gw iD » 


yerſe remainders over, and dyeth, the Father tenders 
lyery,and before he ſuerhit dyerh. oo + 

"1, Reſol. By the deathrof the Father before livery 
foed, and afrer-render, tne King looſeth the primer 


/ ſcifin, bur not. meane rates, if any be due. 


. #. The Son ſhall nor pay-primer ſeifin, nor ſae h- 
very, becauſe the Father and not he , was,within the 
Starute oſ3 2 H-8. L : 

-.3» If che King had had one primer ſeifin , he ſhalt 
not have another of the lands conveied to the young - 
er Children i but that ought to be as efteRuall feiſin; 
Ergo, here becauſe the King had nor the efte& of the 
primer ſeifin of rhe Father, he ſhall have primer 
ſeifin of the Lands conveyed to the younger children, 
aSif he had the.prant of a prochein avoidance and 
preets and his Clerke dyeth before Induftion, he 

| preſent again » and before.the Starnte. of Donis : 

Ifa Tenant in taile the revertion. to the Ring had ali- 
ened poſt prolem ſuſcitatam , with warranty which deſ- 
cends upon the King it is no bar without aflets,, the 

lt of the warranty. ke 228 

4+, The King ſhall not have primer ſeiſin .infregard 
of a ſecke revertion which deſcends to the Son,orher*s 
wiſcif a rent be reſerved, the King may have rhar- for 

tare : So.noxe, for a fruitleſfle revertion there ſhalt 


4 » 


 dewardſhip, bur no primer ſeifin, 
_ Matthew Menes Caſe, 9. Jacobi, fol. 133. 


Si by. tf 4 © "6 
FEnant of the;King ofa Meſſpage.in Capite ,. who 
2 holds other Gavelkigde Land y,deviſech ' all rghis 
Sons equally: 3. Whetherzhe King ſhill have a 
ird part of the Meſſuage onely :-i2, Whether our 

the part of, the heire onely z.; becauſe Prerogative 
&gJs, cap. 1. ;Rex babebit, (3c de quo unque tenuerinty 

Fc, i$iacengedy if the Land defeerd to the _ 

» C 


Libi9- Mattheid Alenes C aſe. 36 = 


heire, co whom the Land, holden did-diſcend, 


I. Reſolved if no:Willhad bees made; the King 


ſhall :nat have che Lands, hotden'of Srhets in focape, 
but when by the Will,. (6 which he'is enabled by the 
Statute) he deviſerh ir. co his Sons, there the ſaving in 
32.-H.8; gioer'to riinling Wand tied immer ſeit; 
So if Lands in Chivalry; deviſable by y/ are de- 
viſed to the Feme, although the deviſee be good , for 


all wichour aide of rhe Scarme;yet the King ſhall hive | 


. the Wardſhip of a third pair. 7% 
. 2. The King ſhall have his-ehird part ourofall their 
Effates equally. SUEORS i&" | 


!.''> Memghe oft y. Ficob, fl. 134 
He King Lord, Meſ:e in Capite-, and Tenent \t 


locage ,- the Meſne grants" to the ufc of himſelfe 
for lites the Temainder ro 'the Tenant in Taile, if che 


, . 
4 


remainder ſuſpends the Meſnalry during the life of | 


Reſolved, Thar during his life the Meſnalty js not 
ſvipeaded. 1. Not 4$to the Mefne, becauſe he re- 
maineth Tenant-to the Lord , nor by reaſon of the re® 
mainder. for the avoiding of frations , otherwiſe if 
the itemginder he limifted inifee;, | for then he hailf 
avhigh aneftate in the Meſnalty , & in the Tenancy, 
.and (his can never be revived, and orher wiſe a Seigni- 


.ory- in fee-ſhall iflve our of a Meſnalty for life, and | 


ctherg will bethe Lord and Tenanthn Fee, and M 

vox lite *5: buc if: 'th&&Lord Grant his Seigniory far 

yelgs, 'the rewialnder for he tothe” Tenant , the 
ſuſpaided*:' 4' Mefnalty or Scigniory 


Neſoaky i»! | 

camaoie folpentted! in part,-and 5 efe ,'for part by 
rhe'Att of the party; bac they may by AR of Law, Af 
of a'third party 7 As frhe Lord take a Leaſe of part 
of the Tenar-- +4 $igniory' is fuſpended , but 
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Fu Ws ' Thranghggods Caſe. 
; an indow the.-Feme' the Seigniory is i 
bed ptr mop the rofidue.: If Ls 


A. TT: ZZ. ic TE nt ion Sm, 


a 


NE, SUTE 


aparcer gre of a Seigoiorys and one, commeth to 
the Tenancy by defeaſable Titles the» other: ſhail di- 
— the At of 
parceners not prejudice 

. There are fore wanter of Avouries. 
4 Upon his wy Tenant. 
| + "Upo n his. very Tenant by the manner » Where 
te Tengor katbars C particular eſtate. 

Upon his Tenant by the minner when the-Lord 
whe a particular eftace. - 
pon rhe marcer in the Land, as within his ſee, 
alot Nl libefty'co Avow according to the | 


| _—_— 
| 


 vjougherod Cab, 9 Jacebi, ful. 336. 


t in fee inftoffeth. one by Deed jagjentod, 
nd delivereth ic upon the Land, in the": 
kit, this is good , and hath a double operation o 
Me inftaut, viz. rodeliver the writipg. as a Deede, 
-* deliver ſecifia of the Land movreing to the 


L Reſolved, this is his Deed alchongh he doth 
mt fay fo, burdelivers | it in the name of , for de> 
ery is good withour any word : if one deliver a 
bel toon as.4n eſcrow, to be his Deed upon per- 
of condicions, this is his Deed preſently, 


&. \ 


_ KAAMER BT EESAz 


viſe iſhe deliver it x0. a ftranger+, raſa x are 
withouc' aQuall Adglivery, as if he faith , take ir 
Wt02 livery within view: If che Obligee deliver. 
. Obligation to the Obligor , ro deliver, the Qb- 

- Way zeraine it, for the yords ro radebiver ae 


2, ME of the Deed upon the tand; amount-. 
eth 


367 


4368 —-Beanwonth3 Cue. 
ethnor tofivery.and feifin; burir.{doch; if delivered-- 


inchenametof(cifin, fo of any other thing, ' or if 
ſaith, Ideliver _ eſis foie delbrering 4 


thing _—_ is Sgnenalo 


Beaviiant: i 10, OI fol. 18. 
; 3 B. and E. his Wife. Tenants in ſpecial Taile, the 


"4 _ 4 5 . & as 4 5 k 4 : & . "0 


"remainder to the Heires of the Bargn, 1; .B. levies 
a Fine to R. E. 5. who grancs.to. the Earle of -H. in/ 


fee, I. B Uytth, E. aq regs e Earle of H. can 


her eftate, co. have to her, and the Heires of che bady- 
7 . having iſſue F.. ho gs 


of 1. B.' E. dyeth ſeiſe 
reprs 4 fine; Sar conuſans 1 drbit fantum', with Procla., 
mations, and dyes, ; having ifſue Sic H, and I. Sir H. wy | 
Ward to the King, aftex full age , and before livery 


Covenanteth to ſtand -{ciſed' ro the uſe of hinlle 


apd his Heires Males of his body ,. and dygs » having 
mMue oggly a daughter i Ty Ward, wherhes ſhe oc. 
ſhall Ie the Land, &c."" © 

1. ReſBived, that E- had aneſtatertaile, and the 
Starnte of 4." E 7. c.24" which enableth the Barow ro 
varie the ifſae, fiveth the right of the Feme if, ſhe 


*ntex, Or, &c. and one may have. an eſtate taile which -| 


cannot diſcend; as if the Son In the life cf the Father, 
levyeth 2 Fie:the F ather remaineth Tenant in raile 
ſtill, alrtr>ugh'ir cannor discend, and E here oy 4 
cſtare ralle ſo tong as ſhe bveth, or che Heires i in 
remaine. 7 ©» 


2. Theeonfirmarion ;5yoid; for he who'did” cors' 


firme had but poſtibiliey; which pallet nor bythe. | 


confirmation} and if he had a TEyertion i in fee 2 yer it. 
ſhould be yoyd. 

' F. Becauſe the taile which the Feme lad was con- 
firmed, which cannor deſcend. : 


2. . Fhe confirmation doth net adde # deſcend 
qualiry 


Lib.g. 4 


"Th 
/ 


7 Lib. 9. Beaumonts Caſe. 369 
"| quallity, where he who ſhould have it is diſabled tg 


receive by diſcent. 
3 This would in effe& repeale 4. H. 7. & 32. H. 


- | 8-qwo of the principall Pillars of the Law. 


. & 8g. If Tenant in Dower grants her eſtate, 
there is a diſcendible quality in the Heire, to bring 
wiſt againſt Tenant in Dower, and although the 
flere coafirme her eſtate for life, and after ſhee af- 
bgneth ic to I. S. who commirrerh waſt, yer the aQti- 
on of waſt is maintainable againſt her , Pari ratione, 
in the Caſe at Barre, in regard the confirmation doth + 
not inlarge the eſtate-of E. it cannot adde unto ir a 
diſcendible quality. | 

6. There are but three manner of Confirmations, 
Viz. Perficiens, "+ 5%, aut diminuzns, and the Confir- 
mation in this Caſe, is none of them: and if E. had 
no power to levy a fine or fulfer recovery, the rea- 


' fon is, becauſe ſhe cannor barre that which was bar- 


ted before by her Husband, bur this point was not 
-now in Queſtion, | 


The End of the Ninth Book. 
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THE TENTH. Book. 


'" | The Caſe of Suttons Hoſpital, Baxter 
| Plaintiffe , Sutton and Law 'Defen- 
dants , in Treſpaſſe, in the Kings 
Bench, and adjourned into the Ex« 
: cbequer Chamber ;, and judgement £ gi=" 
Vert. 4 gainſt the Plaintiffe, 


L, obje. 


T4 1 the Parliament 7. Jacobi, the Hoſpirall | 
(244 {ba was Founded at H, in Eſſex, Ergo, the 
1 9h WY Incorporation made after by the Kings . 
IP E:] Letters Patents, is void, and the Char- 
= terhouſe is not given by the faid Statute 
; leeauſe S. purchaſed-it after. | -, 
2. Sutton who had Licenſe to found an Hoſpirall 
before the Foundation, dyed. 
'| 3. The K. cannot name the Bouſe and. Lands of - 
5. to be an Hoſpitall, becauſe in A/ieno ſolo. | 
4. Every Corporation ought: t6.have a place cer-_ 
aine , bur here the Licenſe is-to found an Holpirall 
or in the Charterbouſe , Ergo, -before that Shad 
Made it certaine, there was no- corporation, allo'- 
t place -of Corporation ought to be certaine by 
B b 2 | Meates 


— 


372 TheCaſe of Suttons Hoſpital. L.10, 


Meates and Bounds, and a place knowne will not 


Re a 

| ng _inconged to ragke an > incpcporati 

| volts, LITE be. before char. S. name 
aſter 

6. Governors cannot be, untill there be poore in 
the Hoſpitall,, Ergi, S. calkethitiim: his Will his in- 
tended Hoſpitall. 

7. The yy cannot be withgut the wordy 
Filndd'; eng before ſach Famndation , a 
St r canng. give Lands-unto.ir. 

8. Maſter was named at will, where he ous he 
to be for life, and have freehold im the Land}, So 
the Hoſpirall maſt be- Foanded before 2 ſuche 


named, . 
d. The bargaine | and ſale made by. is voyd.. 
Becauſe the Money paid by the Governours in 
their private capacity , ſhall nor inure to chemi in 
their politick capacity 
2. The Habendum js to them upon truſt; which 
. Cannot be in a Corporation. 
3-' Becauſe as before no Hoſpitall was Founded, 
20. The King catnor make Goyernours of aching 
nor in Eſſe. 


'Fo the firſt jt was anſwered , that the (rd 


rents recite the preamble of the AQ whereby,andin 
many parts of the AR, it appeareth.chie the i no_ 
ration was to be In faniro / when ir ſhall 'be- ere 
aud the Statute doth not pive any Lands-unto it; 
power to give without Licente of alienation 
mortmaine, and 'it-appeareth by the Letters Pateats 
thav the ereQion precedes the Licenſe--, 

"$iThe Licenſe is. t6/him., his Heires, Executors, 


&cG'lar-any time hereafrer, and the words of. incor- | 


potation are in the preſent, and fo the Incorporation 
precederht the exccution of this Licenſe. 


3 AJ 


e Lr O. The Caſe of Suttimes Hoſpi ball. 37 3 


' 2. Although the King gave the tame, yet $. de- 
ofa it, -ane aſſeiited'to it, ard the K. did it at his 
Suite. Lf 

4. The KR: makes an Hofpitall of all the premiſes, 


f6that ir is certame, aid #s to chat which was faid, 


that a place vncertaine earin6t be an Hoſpicalt ; Fc 
was: anifwered, that a'Matinor may be, which is more 
vhcertaine then the CharterSouſe. To the effence of 
a Corporation five things” are requiſite, 1.) Law- 
fullaathoriry to-incorporate, and char may be foure 
mates by'thecommon Law, as the King himfelfe by 
authority of Parliament, by the K. Charter, and by 

/ yrs mg 2. The perſons either naturall or po- 

iricall, - 3. A name by. which, &c. 4. &' place, 

28. Words ſufficient , but nor refrained to a fſtri& 
forme. | | 

5+ A Corporation may be without head, as if the 

"K. incorpcrate a Towne, and give to them . power to 

_ a Major, they are a Corporation before Ele- 

ion. 

0:6! Tris a ſufticient incorporation, thar there be 
an Hoſpital poreſtare, for the Temple was a Corpo- 
rarion in the time of H, 2. and yetiwas not buik till 
A. 2. time, but here the Houſe was builc before. 

:-7. The firſt Donor is in Law, the Founder, and 
when the K. giveth a name, and defignes the place 
and the perſorrs, the Fonnder hath nothing ro doe 
t the donation 3 but if the R. leaverh the nomji- 
nation to the party, there many times, al:hough nor 
of neceſſity he uſech the words, Funds, erigo, &c. Bur 
i" rrach che incorporation is made by the K.-Charter, 

and the Founder is bur an inſtrument. 
8. The Maſter may be at wilh for by the Letters 

Patents $. had power to name one at- his will and 


| Pleafire. 


9. The money paid ty ſome of the Goycrnours in 
Bbyz - their 


A; 


' Nugatory, Ex conſuetuglhygig/ermnen. F 
Sir Thomas Fleming ave Juſtice of England., be- 
came fick, whereof he after dyed , fo that he never 


- 374 Mary Portingtons Caſe. Lib. 10. 


cheir private Capacity is good,; bur the payment was 


as Governours, and fo they arexcquitred. jp. A rent 


was reſerved, which is a good;jconfideration, 3. A 
bargaine and fale may be ppong@pnfidencegnd truſt. 
10, They may plead that ii 
corporationis > although then i 
ſwer to the prefidents gow 


not In eſſe. In An+ 


argued the Caſe : See: there his ſ{cverall advance- 
ments and commendarians. 


Mary Portingtons Caſe , 11- Jacobi. fol. 3g, 


AFccr many things faid concerning Perpetuiries, 
in this Caſe it was faid, that a recovery in a valve, 


barreth an eſtate raile , althopgh no recompence be }; 


had, becauſe it is by judgement, as if iflue in taile he 


barred in a formedon, by warranty and aſſets, but if 
the iſſue before judgement'given', alien the aſſets, | 
his iſſue ſhall recoyer the Land in raile, if Tenant in | 


iflue 1s barred : It is abſprd chat one may barre one 
of going abour to ſuffer a recovery, when he canngr 
barre the recovery it ſelſe;bur if ſuch a condition had 
been good, a Feme Covert by thar ſhall not looſe 


raile ſuffer a recovery, and dye before Execution, the 


her Land, for ſhee ſhall not looſe her Land by ary 


conclufion without examination upon Writ in Court, 
and if ſhee acknowledge a recognizance, thisis yaid, 
alchoppghit be with her Husband, becatife there is no 
Writ to examine her 3- if an Infant levy a fine. this is 
voidable, and hall be tryed by inſpe&ion, bur a fing 


I. vyed by # Feme Covert is yoyd, if the Husband & - 


ref, otherwiſe nor. Os 
| Jennings 


fare ſeiſed In jure tn- 


Sh ,Xplanatory, ſome | 


= 7 WY 


| | pi Jennings Caſe , 38.  Eliz. Banco regis, fol. 43. 


* |" againſt Tenant for'life, upon a iroe warranty , an 


1% No'Sratute was made to provide for -him , who 


| Zhz c. 8. was made. 


| "iter, and the Heires of her body, and dyes, the Si- 


| 1zb.10. | Jeunings Caſe | | WM 


T'Enant for life ſuffers a common recovery, in which 
- ?* he-in remainderin taile is vouched , who dyeth, 
the reverſion in fee is barred, "Os 
r. Reſolved, thatat the common Law a recov 


recovery in value binds him in the remainder. 


had:a reverfion or remainder rpon an eſtate taile, and 
the Statute of W. 2: c. 3. which giveth. receite to a 
reverfioner upon default of him who holds Per donum, 
5 10 be. intendedi'of Tenant after. poſſibilicy of iflue 
extin&, and 32. H. 8.c. 31. provides onely for. a re- 
verſion or remainder vpona Leaſe for life. 
3, There haye been diverſe evafions out of the Sta- 
ute of 32, H. 8. as if Lefſee for life Leaſe for yeares 
toonewho infeofferh one who in recovery Vouches 
\Lefſee for. lifezrhis was out of the Statute, becauſe the 
Leffor and Leffee were pur to a right, whereupon 14. 


. 4+. 14+ Elix. exrends not where Leflee for life 

| vouched him in remainder in taile y becauſe it is in - 
the power of him in remainder to dock the reverfion, Pe. 

Ke. and the courſe is, that Tenant in taile bargaines }© 4 

And;ſells to one who ſuffers a recovery, in which, Te- aff £cuete, 

"ny in taile is Vouched, and yet the bargainee had/j _— 

but for life : Judgement affirmed in Errore = 


| 


" \ ' Lampets Caſe , 1 0. Jacobi. fol. 46. 


[ Efec for 5000. yeares deviſeth for life to one 
whom he makes Executor, the remainder to one. 


ker taketh. Husband » they releaſe to the Execator, 
—  Bbg who 


7 A. os 1 a2 42 


ye 
s 
x 
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p + © 
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Baron dyes, the | xecntor dyes, the Femme rehes ay0- 
ther Baron, pn demiſe to the Plaintifte, judgement 
Fajmifle. 7 EIATE 
"8, Refolved, a deviſe of the vſeiof « Tearme to 
one for life, the remainder to another forlife is good, 
as an £xecu- ory deviſe. IS i ofagt ef 1 
" = devife of the Tearme it felte in fuch 'mijng 
ve E The 'firft Deviſce cannor barre him who lad 
the Exccutory deviſce. z7 
c poarAg the Executor to rhe firſt deviſe;: is:#n 
T1O0T All, | it 
 $. iffuch & devife be made to the Bxecutor, ard 
he enter, generally he fhall have ic as Exceuror.: - 
6. Such an Executery deviſe eennot be granted 
over. , , : F. He -£- l : d- 
_ © ». SnchanExecutory deviſe may be extinguiſhed 
by reteaſe to the fyft devilee.:- > ato6d 
Wet. That the fiſt devifee had all the intereſl 
m him; and the ether bur a poflibility, which cannot. 
he releaſcd, as if Coniſce of a Starnte releaſe his right 
3» the Land, yer he may foe Execarion. 
fr was anfirered, chara rhjng mm Aﬀion cannot. be 
granted co a Stranger, neither by the A of rhe par- 
ry, nor of Law, bur it may be releaſed ro rhe Teme- 
reyant; and here ro him who had the prefent inrereſ} 
'T. Becauſe a$ ir may be eafily created, being a Chat 
tell, ſo it may be ecafily determined. 2 Every right 
as well preſent as ſuture, by joyning all who have in- 
tereſt one way os other way- be exringuiſhed/; fo if 
the Executor ang the Siſt: r here , had joyned 10 an 
aftignement, this had been good. 3. When may 
4c rh requiſite to the perfe&ion of any thing, 
the Law refpe#s-che Originall AR, and here the frn- 
damentall Ad were the deviſe, death of the wa 
P\. - omtgets awrura ales Y = 


b-- 


- Eampetr Cafe, | Lib.ce/ 


who demiſcrh for ten yeares tothe Defendant , the. 


the afſent of the Executor 4 and'gdearh of the firſt de 

Viſce , -and thee. hatha riphtrhar may be releaſed 
and the:death' of the Exeentor'is bur a meane to 
bring it into polfeſſion 3 as a. Fen'e Covert barreth 
her felfe of Dower by joyuing in 2 Fine-with her Huſ- 
band, bur . if 'the Baron: ſole levy a fine, . and dycth, 
ind five yeares paffe , theiFeme is not Eound 3 (o if 
Tenant in ancient:demene levy a fine, be had poſſ- 
biliey to have the Land againe, if the Lord bring a 
Wyir of deceit;, buc he may releafe that-poſhbiliry 3 


bur ſuch a poſſibility as may be releaſed, cughrro be 


Propingua ,. avd nor Rervota, and it is more then a 
common poflibility rhat an Executor will dve before 
$000. Yeares, and the perſon who releaſeth ir ought 
to have it im certeine, therefore if a remainder be 
limited to'the-righe Heires of I. S. his Eldeſt Sonne 
cannot releaſe ir , becauſe he is not cerreine whither 
he ſhall be Heire ar the dearh of his Father, ſo if a 
Leaſe be made ro Baron and Feme, the remainder to 
the ſurvivor of them for 21. yeares, the Baton cannor 
«grant this Teafme. 4. This.by<her death goerh ro. 
ter *Executor, therefore it may be extinguiſhed by 
her, if the diffeifſee releaſe all ations co the difſciſſor, 
who dyes , the dilſcifſee-ſhail have a Writ of entry 
22a'nſt his Reire ,, or if Bailor releaſe.all Agions to 
">the Bailee, he ſhall have a-derinne againſt his Execu- 
018. 5. It is a- preſent Legacy, althongh the intereſt 
3.be In fururo, and therefore the Legacy may be \diſchar- 
| Sec, and conſequently the intercſt it ſelfe 3 For, ut 
-deſtrutt media deſtrait ' finemy. and this may be before 


i cafſent of the Executor. 5. Otherwiſe there would - 


5 be'a-perperuiry of Chattells. | 
'\% 2, By this releaſe che Fxecuror. had. aperfeR e- 
tate ſnr-5000. yeares abſolately. | 


' 3. Therequeſt and acceptance of the releaſe by 
*the Executor amounterth to an agreement. b- 
23 ; , of e 


273 'Oxfordr Caſe.” Libro. 


TheiCs ſeof the Chancellour, Maſters , and Schollers 
of the Univerſity of Oxford, x1. Jacobi, fol. 53. 


[ 
TJ He Srarute of 3. Facobi, giveth preſentments of 


'Chutches, which belong to Recufants, convited 


to the Chancellour -and Schollers of O::and makes 


grauts'of ſuch'Recuſants void 2 One indifted of re- 
cuſancy grants a prochein avoidance, and.is after con- 
victee; the-Charch becomerth voyd, the'Chancellour; 
Maſters, and Schollers, bring a-Luafe' impedit, and a- 
verre'thar he remained a Recuſanr. ' 

1. Reſol. The: granr of the next avoydance be- 
Twixkt the Indi&ment and convittion; jz-void, for the 
Statute is,that a Recuſantconvidted ſhall be diſabled, 
&c. from the tine of the Seffion of the Parliament, 
ſoa granc of the next avoidance by an Abbot before 
ſurrcuder, and after the Statute of 21. H. 8. caps 13, 
of Monaſterics is void ; ſo if an Officer of the King 


puichaſc Land, and alien jr, and become indebted ' 


cothe: King, rhis Lands lyable to the debt. 

2.. Covine ſhall-nort be preſumed if it be not aver- 
redz and if the-Jury finde chac Covine- was to one in- 
rent; thar ſhall nor be raken ro another intenr, there- 
{ore becauſe it is not aid that this grant was by Co- 
vine, it ſhall nor be intended. | | 


3. Although rhe Statute giveth the avoydances ro +. | 


rhe Chancellour, and 'Schollers of O. yet rhey may 
bring a Quare impedit, in the. name of their Corpora- 
tion, and rhe miſnaming of the Corporation doth 
not avoyd:rthe at when it appearerh- what Corpora- 
yon js jnrended.. ' ., 1311403; 

2. It was pleaded that the Statute giveth it to the 
Chancelſour, Maſter, and- Schollers, and the Defen- 
danc had demurred uponiit. 


3. This being a private, aRzit ſhall be taken asit is | 


| pleaded, 4s The 


| 


" Li1c.The Biſbop of Salisburies;Caſe.379. 
-- 4. The Univerſfity'muſt ſhew that the Grangor was 
2 Recyſant, convicted at the time of the -avoydances, 
but nor thar he conrinued ſo, becauſe iris a Chatre!l 
| veſted in them , which ſhall not be deveſted by his 
* | conformigy after, Judgemenr for the Plaintitts. - 


The Biſhop of Salisburie 5 Caſe, IT. Jacobi, .fol. 5L. 


THe Defendant in.a ſecond deliverance ,- pleads a 
| grant-of the Biſhop of S. to E. G. and- himſelfe 
of che Office of Surveyorſhip of his Mannors, with 2 
tent charge of rwenty Nobles per annum, with confir- 
| mation.of the Deane and Chapter, and that ir is Anti- 
{4 quumofficium, uſed to be granted in ſuch manner, to 
{uch pexfon and perſons agthe Biſhopand his Prede- 
celſors ſhall pleale :. The Plaintifte pteads the Statute 
of 1,,£{zx. and that the-ſajd Office hath nor been uſed 
to be granted, bur forthe lite of one , whereby rhe 
grant is yoyd, Et hoc paratus. eſt verificare « It: was, eX- 
cepted'to the Barre, that the avowant had- pleaded 
thar the Biſhop and his -Predecefſors have 'uſed-to 
1 grapt:the ſaid Office to ſuch. perſon or perſons, (oc. 
1 And the Plaintifte. pleads in- barre , that it had nor 
F been uſed-ro be granted but for: one life , and-con- 
, cluderh, (5 hoc paratus eff, &c. where it ought to have 
deen, quod inquiratur per, '$c. yet it is good 4. becauſe 
» | | theavowry is in the disjundtive. _ 
y 2. It is nor averted that the Biſhop is. dead, and 
| 
h 


C__w = 4s» 


if he be not, the grant is good duging his. life ; ic, is 
god, for ir aypeareth by the words nuper Epiſcopum, 
b that he was dead,os removed:exceptions to.the.avow- 
ry,thatto ſay this is an ancient Office is. t0o..general!, 
e becauſe he wade title to the Office it. ſelfe, -þur-ic 
j- had been good if he had claimed anocher-ihing, by 
_Tealon of the Office, and rhe exception holden good : 
js - | K wasobjeRted, that this grant was our-of zhe Sarpwe 
Cc _ 0 


28oThe Biſhop of Salivburies Caſe.L; 16, 
of 1. Zhx. becavſe no parcell of the poſſefiions of 
rhe Biſhoprick, as the Starure fpeakerth. 

2. Snch things are reſtrained by the Statute where- . | 
of a rent'may be reſerved. an 
 3- Wit had beenan Office, parcel! of the' Biſhop- 
rick which the Biſhop mo exerciſe, this had been 
within the Srarute, but this is nor fo. 2) 

4- If it be reſtrained for two lives , then alſo fer 
one hfe : Bot ir was reſolved, thar rhe ſaid'grant for 
rwo lives was voyd agajnſt the ſucceſſor by the Sta- 
rite of r. Efx. 45% 

r. Reſol. This grove had been good at the Com- 
mon Law, by confirmation of the Deane #td Chap- 
rer. $- , . fi 
2. The AR of 32. H. 8. cap. 28. inablerh- the Bi- 
ſhop to make a Leaſe for 21. yeares, of three lives, 
obſerving, the imirarions of rhe Stature without the 
Deane and Chzprer. | | 

3- The Stature of r. Efiz. reſtraineth the Brſhop 
ro graut any parcell of hjs poſſeſſions, or any rhing 
'bclonging to his Biſhoprick, bur for 21- yeares; or 
three hives, Cc. but asainft the Biſhop himfelfe it is 
good, and this Office may be ſaid belonging to his 
Biſhoprick, becauſe he had an inheritoncein the dif- 
pofirron of 'it, and the inrent of. rhe Staryre was to 
avoyd diminutions and dilapidarions , therefore a 
grant of ſuch an ancient Office of ſervice 'and nece{- 
fity for one life, as was accuſtomed, is ont of rhe Sta- 
ture, but more then that he cannot doe, becauſe it is 
not of necefliry 3 and the death of one of them in the 
life of the Biſhop is nor to the purpoſe, for the grant 
was voyd againſt rhe ſucceſſor, and ir ſhall noc be 
made good by accident afrer. 
 & Six @ grant for ont life, withoour confirmarion 
of the Dexne and Chaprer is voyd, becauſe iris out 
- bf the Statute of 1. Elfrc and reſolved alſo, that al- 

x | though C 


Kg ' Ae 


ro CT, We 806 


Lib.1o. ' Whiſtler s Caſe. : ' 381 | 


though the Biſhoprick. be new ,. yet a grant of a ne- 
cellary Office » with @ reaſonable Fee. ( of which the - 
Comrt.ſhail judge ) biudeth the ſucceflop. . | 

Nota » Where there was a clauſe in $,,Eliz. that”. -; 
Biſhops may grant to. the Queene, 9c, 1.. Jacobi. by 
Puliawens reſtraiverh, chem. ayd afzer Judgeweor 
was given fox the Plaingitts, | 


" Whiſtleys Caſe , 30. Jacobi. fol. 62, Upon. a ſpecial 
Verdi#, 


Efore the Statute of Preragativa Regis. cap. Ig, by 

the grant of the King of a Manor, all appendants 
( wighour naming thens,) palle , and the Sratute ex- 
ceptech Knights Fees, Advo:yſons, aud Indowments, 
'but all other appendants now paſſe without naming 
them, and; ſo doe Adywſons paſſe in caſe.of reſtits- 
tion, for the. Statute ſpeakech of Grants,and.in Grants 


_ alſo, without exprelie; mention by the; words Adeo 


plene © integre, &c. Sex other good matter there, 


touching this Fubjedt. 


'The Church Wardeng Caſe of Saint Saviours in South<, 5 
, Wark. fol. 66. | 


(Quicene Elizabeth leaſed the reRory. to:the Church- 


. S-Wardens of S* S. for 21. yeares, and after leaſed 
.tothem for 50. yeares., in conſideration of . the pay- 
 .memt: of 20, 1. and ſurrender of the Letrers Patents 


bythe Church- Wardens, Modo habemes (5 ad preſens 
doſſidentes, and the ſpeciall Verdi found, that they 


Paidirhe 20. 1. and that they delivered-the Charter in 


Court, ro. be cancell'd, and that they paid the Fees, 
but that no. Vicar was:made, yet the grant is good; 
for it appeares that the intent was not to make a ſur- v 
render indeed, beeauſc he ſaith, Mods poſſidentes, wi 

a ſur» 


ters. Patents; /and although a Corporation 'cannor 

make a lucrenderin deed , yet they may make a'ſor- 

reader He, ©. > Sb 22), 2h VE OY 
"2. Although an aRionHorrender is requiſit, they 


have done'Ml; which belongs to' them by delivery of - 


the Charter, and payment of the fees ;' andthe Can- 
cellIng belongs to the Court. Ges 7 
3. Although. it was recited thar 20-1. was paid, yet 
it needs not ta. be found, for it is but .in the-perſ6nal- 
ty, and is affirmed by the King'to be paid, and is alſo 
executed: See Barwicks Caſe,5. Report, 93 1 
The Caſe of the Marſbakjea, | 10s. Jacobj. fol. 163. In 
falſe Imptiſoment. 
AN ARion-upon the Caſe, ypon an afſumpſir is 
bronght4n-the Marſbaiſea, whereas 100 parry was 


of the Kings Hoyſe, the-Plaintiffe recovered, the De-. 


fendants atrefted+ rhe Plaintifte by a precept, in+ the' 
nature of a Capias ad ſatisfaciendum, and hee brings 
falſe Impriſonmenr, and judgement given againſt the 
Defendants; '". "3-5 0 

I. Reſolved, the Steward and Maiſhall at the Com- 
mon Law hath rwo Authorities:One generall, as Vice- 
gerents of the” Chiefe Juſtice, . irhis abſence, within 
the Verge: Another, as Judges of the 'Marfhalſea. 
This laſt was ({mirted to Debr-and Covenant, where 
both are 6f theiHouſe, and to'treſpaſſe, Vi & arm, 
where one i&bnt nor'if it concerne Land,and becauſe 
they have the generall authoriry-at will,and the other 
for life, they draw many caſes to the Marſhalſea,which 
gughr-ro'be in other Courts: Their Juriſdiftion-by 
Fleta, Lib. 2. cap. 2. Infra metus- hoſpitty. continentes 12. 
8s Leucas in Circuitu. And the Statute of 13. Ro2- C. 3+ 
timirs the 12, - miles to be accotinred about the Kings 
Tonnell. 2. The 


382 The C aſe of the HMarſhalſea. Lib:1o." } 


a ſurrender in Law by acceptance'of the ſecond: Let- | 


g Lib.1o. The Caſe of the Maiſhalſta. 383 
_ '2, Thereaſons wherefore this ſpeciall anthoricy 
was given them, were, 4 + 3642 

. 7. Becavfe the Suite there, is by Bill, by reaſon of 
their Priviledpge, whieh cannor he elſewhere.-; .- : 

2. Inreſpe@ ofthe neceſlity of attendance of the 

Kings Servants. Lg; 
" 3: If Strangers ſhall beſoffered to ſue there, one 
Carman would fue another Carman there, In aula Re- 
£, which were undeceng, but the generall authority 
yaniſhed by the AQ of 28. E. T. c. 5. which Ordai- 
ned, that. che 'Chancellour and. Juſtices,of the King 
ſhould follow him , therefore-in Preſentia' Majoris ceſ- 
ſat, &c. and abour 4. E. 3. the Court'of K:'Bench;be- 
came Refident. LY +. c\p-of dab 


"3. The Statute of Articuli ſuper Chartas; i9'#s'thnclt 
as an explanation of the great Charter; arid the Char- 
ter of the Forreſt,and nor introdvRory of a newEaw; 
and the third Chapter of 'rhat'A& explaines the Jus 
ridition of the Marſhalſea, as before, and:if he hold 
» otherwiſe, a prohibition lyeth, and the-party 
ball have an'AFion upon the Caſe # a'confequent 
upon the Statute, 1 7 NY 
" 4. That yart of the Statute-which' giverh them Ju- 
rildi&ion'*in treſpaſſe, ſhall be'intended wreſpiſle, -# 


$. This Aion lyeth againft rhe Deferidanrs;*be- 
cauſe the Comrthadnor Juriſaiion,*and ſe haye wor 
done it by eHmmand ofthe Judge, otherwiſe if>rhe 
Court had Juriſdiction, but'/proceederh Imverſo d7dfree.. 
or exronecully, as if a Capias' be awarded a5 an 
Ewle, &c- one who is Indited before Juſtices of 
| the Peace ;'cannort. approve. 't. Becauſe he' catinos 
| a Coroner. 2. Becauſe it is our of their Com- 
miſtion, \if' a 'Court Lecre be holden at another day 
_ thenit oughtito be, the proceeding is Corarn non judt- 
& otherwiſe i is of a Court Baron, 6, R. 2. Aﬀtion 
i ; -upon 


' 


/ 


OY 


upoi''the'S:arute Plac.. ultima, in-the polngher judge 


ment in the Marſhalſea, when none;ob-the-parvies is; 
of the K. houſe may be avoided: by plea-webonr ay! 


Writ of Error, willdeqreneals chat 7A aps {+ 


Leonird Love oſs, [ Fogg $: 7 t gets 
me firme, for 8. acres, 


ary, A ba IT 76, Lg | 
verſe uſes, 12} lades -LUFE Fraced ENfia,, 
LO, $i rn » withour. un bs ys 


waſt, and to the W 5, Ft Lefſees mpeachne es, the : | 
remainder to hisſecond Sonne in taile, 5 Boe Fe Tha | 
ny At. Io 
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verfign to himſclfe with, power of rey 
he, puychaſcih 8 59 Ie 
certajine Mannors ocage, a3 
andithe 8.:acres rohis Ron fo {bSonns,. a1 
Myles .of,his body.for.; Sf JeareSs pravic 
the-alien oth TWiſe then. for yearts.dare L 
«on the deaths of rhree | - ons or leſle.num 


the gld.rent,;ar. die wirbour iffye ens. c geo ; 
hi pond bY +l wah progilo FA mane 
- ſes accof to 32.H.8 onely, L.L. dyeth, t 
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Lk fried af diverle Nam Ay fn Tk and. It 


Sqnne - into-the;$-. acres» and: dycth, po 


' one Davghrer, who R. Diu: «5 40to.the 

'R. agrchrfec.. ſecond, = BEA j L..who. 
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enters,. upon. whom An Fer 

Reth, &c- and.if how) Wu ANA: n+ of 


bs EOASaaJ of Not, Wa god. LNG 
Judged thar his ten the Queens 


was given againſt the Plaivcifts,- ET 


"Pots, reſolved, ſame at-the common, Law 
WO and 34H; .8; of. Wils. -: 
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4,;Reſoly. if 2 man ſeiſed of three acres of equall 
he, one holden. in Layne, and- giveth thir and ohne 
(the Mie you 4 Sonne iu taile, he'cannor 


. I ate (ofxain and iſhe e porchugle other Land in 
| ate, he. can deviſe hat rwo' farts of that by ealbn 
ofh s revetfion 1 in be. expeRant upon: the cſtire 


| Mo That Kaſs She once ſarisfied'of theward: 
thip by bro e, in on hl of the Acre holden;and 
er Ns 6s ven on il not hinger-the file 


e "$oth not tegitd this ſeck 4gerſ 
ces of anal value. 'Reſp: ©] 
fon ſhalf hinger the" geviſe,” 
or tie j ls __ on'oE 
Ne. Statyre 
<d  , f 


) ate js t6 be ae 

t oo where' the Statnre faich 
in &, it is tobe intended, fthac 
of ſuch a remainder whieh draws 


al wn anſwered ; thar things which 
der an ' fect; are out "of rhe Staturey 'buc 
things which of their nature are of ammall ya- 
| ue, but are not bf value in refpeRof ſome Leaſe or 
 Abg3 ablique inde reddendo, ayd therefore ſeck'te> 
ons. are deviſable by the {aid Srarures 3 but jt 
be not,' yer they ſhall hinder the deviſes of '6- 
' Lands * To make one able to deviſe by thoſe 
Faqies, the time of Haying, Holging, and diſpoſing, 
concurre, and theretore if a gravr to the ſecond 
ne here, had been in, fee, although wich power 
of revocation, the deviſe bs | Fa good , brtaiiſe he 
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48s, Leonard Eouets eaſe 16k, 


had no;Lands.In Cai A Ng 
iſcho.Eath Fon Coney ” os + wh 


he deat Iſha Te 5g I Wee: 


nothing dil end Fae CDilde, at's OED on repirgh 
ons within the ins, "andif the | 
'Land Bona fide,of his Farh ef,this is out GP Starnte 


beeguſc it, is .nor for his, RC Tag 3;'1f Tenant 


. So _ 
. 2 * tas , A - 
iid a -ma_ ..Tc _——ctc ea _ DX Þ Maoq cc... ca 4 


ſocagedevile, and:after- nd-.in chin, 
_ is void. for i Þ arr, urif Tenant 
Land bole and locage deviſe all ; and after aliens: 
this, 1s, good. To! | pie viſion, that 
Re thai Pt holden ,.the Lands 
þ he; he Faken. a 7 be At the timeal 7 
ahi TIE gr concur with | 1 
ther pr it is ſufficient that, He had | -f 
oy ie cftare ro any Of the| a 
X Js .conth ro. the rime of | -6 
and the. cc muſt wk rpc deaih,'10 male | Þ 


dA. , 

akin che Sp re». :and. the cltate alſo of 

bx ,, ought SATA: after » thereforgif 
enanr in taile, in | Capite deviſe ſocage Lafid;,aud{ el -* 


r Þ- vigevpragc iſſue, rhis pe Rane fe phe ty mult col 7 
-afrer. rejpre, \ made the\ conyey 
bent, eu fm at the «Sta rote. : The wig 0 


.theſccond S Onneare. SPRSINREREY oy and not / re 
.cuted by 29..H..8. by the power ro make Leaſe Yo 
| deviſe reſerved:to tie Feoftor, and x ecefore t 


inghe eoflor.. in t he, meane. Kos \ forhat havin .tif 
d of ir, and being ſciſed FF ithe canſiot de | "Pe 
Land purchaſed aſter. th 
.. -Ir was Objetted, that the Satute fiirh, "44 
execiited | in his life, bur here ng vie; was to be exeq; be 
Cured 1 in the ſecond Sonne untill afcer his death. | ph 


It was anſwered , that after his death the T 
werg” 


© = +$Q = 
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ELLE LE EEE ET 


were rived out of the feoffement, ai {6 are as it 
wate' Executed in his life, . 

” Itwss holden by the Chiecfe Juſtice , F that the re- 
wainder to the ſecond Sonne is contingent, in regard 
noalienation is foand robe made by the Eldeft, and 


-1 "if there had been, then it would be repugnant, 'thar 


iter alienation: the: Land ſhould remaineto the'ſe- 
conf Sonne,'-and'fo: ; via data, the'remainder 
(as#his Caſe 15 ) cangor veſt in him, bus. this poine 
ws "reſolved: by the: Court. .-2. The treyocation; is 
ood; aſrhvugh the Indencore.. precedeth the feofte- 
menity and-thar the:uſes are-in contingeticy, and;that 
 thetev6eaction:is bur it part, and! the. Chiefe Juſtice 
hefdthatthe EldeſtSorine had but aterme determi- 
"mM and theſecond an-<ftate taile ; Bur in this, the 
| Berich! and.Common pleas, differ -in Opinion, 
and that iELands be deviſed 'roone and the Heires of 
-flivhody farrgoo-yeares, .che Executors ſhall have it, 
and nor the Heire, and the'deviſee may alien i*, for it 
: cannor be inrailed, and fo in "my Ou 28, _ 


+ Banco Regs, was it reſoſved. 
«7: ; 


3 f{f Bi If: ,*1 
Dow Lo -pon Caſt 8. Jacobi fol 8. in Hojafe | 
VG for. Come: taken at OC» the, Defen- 
dant pleads that Q. Eliz. granted the Regory of 
0'G216-CrP. (withonr, ſhewing the: Lecters Pa- 
ems) } who demiſed r9.G. P. for 8. yeares, if the ſaid 
©C/P;-10 long. live-;! and that hez-as ſervant” of C. P. 
tooke the Corne , and avers. the life of G.. the Plain- - 
. tff&demurreth ; "becauſe the plea amonnteth to the 


4 'penerall ifſte, and ivwas adjudged inthe K. Bench 


"that'the'Barre-was infafficient , becauſe the Defen- 


"dant ſhewedinor the Letters Patents, ;and Ercor was 
- dVrovghr' im the Exchequer Chamber, , becauſe rhe 


Fea #mvuncs Te the penerall iffue.,, hegaule the. De- 
:; ETD. ; bendanc 


- *y / 
n 
- 
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fendant gave no colour , where Judgement ought 


not ro be given againſt wee rd bur oucly ., 
anſwers over»! : i 


'28.- Becabfe he is nor boond.ro ſhew the Ls 


Parents; EQN 2 * 

It wasunvwered, thartotoar ſhall nor be gives, for 
colour ſhalt ior” be giver where: the: plea: goerh, to. 
the HarsT of ithe right, for: it. would be. ig; vaine. to 
give colonr-of right, -and rorbarce him if be/hagr 
as Scan apantys fine; Statnte-be: 
or 'if he claimes 'by-a: waife.;: otherwiſe where, he 
pleads a diſcenr, erhisdoch not [barre:.the > 


bur: rhe polleflion 3 - he who-caimes- by {let | 


be un overt, ſhall-now. giveicolour; if: £e- 
nerally, bur if he pleads rar LS. was 35'9f 
his ownie -and fold'rhem'in a Market ove te or 
waived there lie ſhall yive colour, PRaJer 
confelſeth nv intereſt mthe'Plaintifte-: | -- 22: 

2, If the Defendant claimes by Gs; Plaigne he 


ſhall not give colour. .+v/-... v4 Age, 
3. If the plea be to the Writ, or Ron of the 
Writs no'colour ſhall begiven. i '. 0»! Pet 


4- Colour ſhall not be given in caſe of Tithes 
for to whomſoever the Lands: belong, the [Lichexthe 
Tong: to the Parſon, 59 36 919 30% 

- 1.” Colour oughrto be a cube ro he Laygents, 

þ-4 It moſt have continuance. 

- 3. It fſbft be ſuch acolour that if it be effcdiua, 
wil maineinerhe Aion. -:. 
Rt to be given by the Giſt conveyance. 
Leflee for yeares 'of Leſſee tor. li 


4 


of , moſt ſhew the Ton Patents, for he who| 


is privy ineſtate or.inrereſt,6r,who juſtifieth1; in Fight: 


- of a Party or" privy; although” he claime: bug; pat} 


muft ſhew the firft deed; and the reaſon. that. gee? 
- te ſhewed to the Court, is, thar the Coe 


and Ly 


it 


(4) 


A — 
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ry (char which reſpeQtively to them belongs ) ſhall 
wdpe of the ſufficiency thereof , therefore a deed 


; ſhall tot be ſaffered- rs be given in evidence, by Wit- 


nefſes, or Copy, eXkcept it be burned, or ſome ſuch in- 
convenience, bur a Copy of a record is good evi- 
-dence:. if a releaſe be made ro Tenant for life, this 
inuceth to the reverfioner, yer he cannot plead jr 
without ſhewing, 4 Forttori, here becauſe ' the Lefles 
may contrat with rhe Leffor, to ſufter him to have 
the deed to ſhew, but Strangers who claime not the 
thing prahbred's nor intereſt our of it, need nor to 
Thew #4 deed , otherwiſe if he claimes the thing 
granreQ;of intereſt onr of it ; Exgo,the ſecond grantee 


of arent charge muſt ſkew the firſt grant, bur he who 


claimes' as Gardian , or mcerly by rhe Law, withour 
privity or power of providing the deed need nor to 
ſhow ir But Tenant by rhe courteſie'muſtſhew it, 
becable rhe deed was in his power living the Wife, 
-otherwiſe of TenantHy Stature, &c. 

3. The not ſhewing of the deed is matter of ſub- 


| ſtanceztherefors judgementhall be given againſt the 
" Plaintifte in the Writ of Error, atrhough it was nor 


Thewed as Cauſe of Dennurrer. And judgement was 
affirmed. | | 

Nita, when a plea amounts ro a generall Jue, if 
he Plaintifte demurre ſpecially , upon 27. Eliz, and 
the Defendant joyne, judgement ſhall be given for 
the Plaintifte. 


Edward 'Seymors caſe , 10. Jacobi. fol. 95. 
THe Lord. Cheyny Tenanr in taile, the remainder 


In taile to 1. C. the reverſion to the Lord C. 


infeofferh the Lord S. who infeofteth E; S. I. C. 


bargaines and ſells,and levies a fine to the bargainee, 
with warranty to him and his Heires, the bargainee 


TY dyes, 


of ” 
s 
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- dant by the command of T. ejected him ; and judge- 
ment was given for the Defendant, and affirmed in 
Erxor,- : © | 2 

I. Reſolved, the bargainee had an eſtate diſcendi- 

ble, during the lite of the bargainor ( whereof his 

Wife ſhall haye power ) and alſo the reverſion in fee 

exPecanr npon the remainder in taile. 

- -rinnance of the remainder, for this operates upon the 

eſtate palled by bargaine and fale , and corroboxrateth 
that, and maketh it determinable' onely ; upon the | 
death of.the bargainor withour iſle, otherwiſe if the 
fine had preceded the bargaine and ſale. 

3. It. was objected, that the feoftcment of the har- | 
gainee diſplacech the remainder, fo thar the. warranty 
which diſcends upon him barrerh him: But reſoly. 
that the warranty doth not bind him. | 
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dyes, having ifſue.T. the Lord C. dyeth withour ifſye, [ 
Edward, Lord S. leaſeth to the Plaintifte,; the Defeys. | 


2. The fine after bargaine and ſale, is no diſcon- | 


ble by the death of Tenant in taile , without ifſue 
and to the reverfion in fee, granted by bargaine and 
. ſale, and fine, and no: to the remainder in taile, and 
the Coniſee : by his own AR cannot make it to ex- 


texmmed, the warranty ccaſeth. 

2. A warranty barreth nor an eſtate , which is not 
diſplaced at the time of the warranty annexed, as it. 
the .Father maketh a feoftement of Land ( out of 


Linds not the Sonne 25 to therent. 
therefore he. cannot make-diſcontinuance-. 


4- A warranty cannot enlarge. an eſtate, the re- 
mginder.in raile to 1. C. was not diſcontinued, for the 


T. Becauſe it was annexed to an eſtate determina-, 4: 


tend any further, therefore the eſtate taile being de-. 


which his Sonne hath a rent ) with warranty, thi | 


' 3- The feoftement was lawfull becauſe he had fee, | © 


 feoftor was nor then ſerſed by force of the taile. # 
5 
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5, A, collaterall warranty may be giver in_evj- 
| acct; fir be not pleadel, for though feglrbitinge 
i] aright; yer- it. barrerh another3Tight >, and thetather 


man Zjedjonefirme, and other perſonal ations,” be- 
cauſe in them it cannot be pleaded by way of hatte. 


Note; there are ſome' Titles to which a warranty 

. extendeth' not, as in caſe of Mortgage, Mortiname, 
\cohſent to a Raviſhor, for in thefe caſes no Aﬀion ty- 
eth, in which Voucher or Rebutrer, can be z neither 
ſhall a diſcent take away an entry. - Ee Aud 


Bewfages caſe.” 10. Jacobi. Cominton Pleas,” fol. 99. 
'T fe Sheriffe upon a Fier? fafias'executed, did take 
"an Obligation of, the Defenidanr to pay the 'tio- 
ney in Court, at the returne of the Writ, and this was 
adjudged good , 'norwittanting the Statute of 23. 
 H,6, Before this Statpte the Sherifte could: not let 
any perſon to baile which was taken, Ad reſpondend. 
as may Des Fitz. Na. br. 25. a & b. and in 34. E- 

\ Tix, in Debt by Dawſon, Sheriffe of 'B. againſt Baynam 
pon an Obligation, the Defendant pleaded'the Sta- 
_rute 23. H.6. and ſhewed,” that one R. recovered 
Debt ,and' damages againft him , and purſued one 
Writ of 'F?e#i facras agam't tim, 'direQed* to the'Shes 

| rife of B, and that he made the Obligation to the 
Phinriffe, for the Executibn} and thar the'Oblipation 
was void by the Starute, whetgopon the Plainijfife de» | 
murred, and it was refolyed; TE A nh 
« Firſt, that the Obligation way! not withinithe'Sta- 
tute, becauſe that "the 'Stittire exrended* dnely 'ts 
ſuch Obſigations which any whois 'in thei Ward* did 
"make unto him. IWF 


'N | Sec ond! Ys tharthefame' Obligation wis not yoid 


at the Common'Law , whereupon the Plaintiffte had 
Jadgement,and another Joogeme nts (EL Int eB _ 
: -4C'&% EI. - | 


292 ._ Bewfages Caſe. Libijo, 
y Kett, upon an Obligation, taken by the Shetiffe 
| 2/7 elm debie domine reging, upori extenr 
| it is aid in the later clauſe of the AR, that if 
avy.of the Sheriffs or ocher Officers or Minifters 
{oreſoph abe.amy Vbligaciow in ther forme, by to- 
lour of thei Ollices owe oi 4 void, &c. There 
are ryo manner of formes, ( V7z. ) Forma verbalts ( 
forma legal, for Verbalis ſtands Loon the Letters A. 
Syllables of rhe At, Forma legalts, is Forma efſettia- 
tis, and ends 4p n.the ſubſtance of the thing to.he 

done, _ e ſence of mad | iy _ notitia 
Tarmoram hujus Stetuts, non in fermonum folize ſed in 14- 
tlonds radice pafite eff, and according to this diſtinRion 
chis Branch of this Statute 15 to be expounded, aud 
therefore in 39. #.5. 1. If.the Sheriffe rake a fingle 
Obligation of one in. his ward that was bailable,. this 
was voyd, for this Obligation wants efſentiall ſorme, 
. preſcribed by the Starote 3 for. the candirion, pre- 
.cribes the faulty which is part of the ſubſtance. And 
there Moyle faid, that if the Sheriffe ler -one to Baile 
or Mainpriſe, that is excepted in the Stature, and not ' 

mainpernable; and rake a imple Obligation, thac the 
ſame is voids, fuod alt; Juſticiarij þew's 22:0 oa the 
. EXception it appeareth, thar- ir was-nor, the intention 
of the Statue 5; thar ſuch ſhonld be Jer to, Baile, aid 
therefore: the Obligation, ,is- raken in another ſence 
then the Srature intends.; And ir ſeemeth to me, that 
a5 well in. zhe lame Caſe of 359.H. 6. as inthe princi- 
pallCaſe af. Pive and Manningham, plow. 67. the Obfi- 
gation. which kath the condition: ro fave the Sheriff 
harmleſſe ( when the Sheriffe againſt the Law put-, 
terh -one 10. Bajle who is nor Baileable.) is agaiuſt 
the Law,..and void by the Common Law.. And with 
this. accorderh William Wiſhams Cale , 5 Dyer. 
334- and in 7. £.4, One was in cuſtody of the _ 


co, FFT eo 
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"and the parry maketh che Obligarion''ro- ano- 

,by the direQion of the Sherifte> vpþow —_— 
dition, as the Stattire preſeribes' for theſuerry of 
Sheri Bec, and there it is hokten thar 'the*'Obligari- 
on is void, becauſethe Statrire-preſcribes, rhat rhe 
Obligation ſhall be made to the Shet\fte, and thar is 
part of the flentiall forge ; -md fo, if the Sheriflie 
$d to the-condirion, -that he fall be kepr harme- 
Jeſſe apainſt che King and-the Plamtifte, 8c: this is 
void; To if a Gaoler or 2 Shetifſe tike:an Obligation 
of the'perſon, with condition ro be true Priſoner or 
to'pay for his meat -and drinke. $0 if the 'Sherifte 
addanyother thing to 'the matter'preſcribed bythe 
Scatutes,as to pay ſuch a Sum 'of money for a Horſe, 
%e. This condirion maketh all the Obligation void, 
ſor it israken in another forme ( tonching rhe fub- 
ſtance of the matrer,) theis is preſcribed by the Sta- 
tute, bt in Paſche 29; Eliz. in rhe Kings Bench, in 
ah Aion of Debt broughr — William Drury, late 
Sheriffe of Saffolke, opon an Obligation of —_— 
A.'B. it appeared that rhe Defendanr' was ſolely 
bound in the. ſame, and with' condition, that one 
Moore, who the Sherifte had arreſted/upon a 'Lavitet, 
Thould appeare in perſon'at the day conrained I the 
Writ, the Defendant pleaded the' Statute, 23. H.'6. 
2nd thar the obligation was made in orher forme then 


wh, of a Capiaty, upon an IndiAmenr of the Tref- 
paſſe, 


's nyentioned in the Statute 5 whereupon the Plain- 


tffe demutred in Law, and ic was Obje&ed that there 
were 3. variances from the'Sratute. (Vix. ) one inthe 


Obliparion, and rwo in the condition. Firſt, in- the 
- Obligation, for thar there was but one furety, and the 
Statice preſcribes reaſonable ſnerry of ſufficient per- 
'fOns in the Plurall number , having ſufficient wirhin 
_ theſaid County, &c.' im which caſe there ought ro be 


rwo Sureties at the leaſt, and the Plurall number 
' CANNOT 


\, 
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cannot be ſatisfied with the Singular number, and fo 
contrary to the words of the'Statute- And fo was the 

inion of Mountegue Chiefe Juſtice, of rhe Common 
Place in the Caſe of Dive and Manningham. | _ -. - 

Alfo; 'in'the condition that the Priſoner ſhould 
appeare in perſon, , where the words of the Statute 
are, that: he:ſhoold appeare (generally )_ without 
theſe wards ( in perſon. ) _ PIER 

+2. That he ſhould appeare at the day , &c. Al 
reſpondendum , * where theſe words Ad reſpondendum 
are more then the Statute preſcribes, and therefore 
the Obje&ian is void » 8c. but ir was reſolved by 
Sir Chriſtopher Wray ,. Sir Thomas -Gaudy , and' all the 
—_—_ ut the Obligation;was nor voyd, by. the'ſaid 
For to the firſt ; The words reaſonable ſurety 
of ſufficient perſons are added. for the ſuerty of the 
Sheriffe » and: therefore if. hee will bur: take one 
ſurety, be ir athis perill , for he ſhall be, amerced. if 
the Defendants appeare not 3 and therefore the Sta- 
tute doth-not make void the Qbligacion in this Caſe) 
for the ſame Branch thar requires farme, requires 
alſo that the Obligationſhall be made to the Sherifte 
himſelfe, by the name of his Office, and that the Pii- 
ſoners ſhould appeare, in which clauſe no mention is 
made of the ſureries, ſo as the intent of the: AR was, 
that in ſo much as it was at. the perill of the Sherifte 
. toleave to his diſcretion, to take 'one-or more for,his 
indemnity, and although the ſureties have not ſuffi- 
cient within-the ſame County. as the Stature.menti- 
oneth, yetthe Obligation is good: For theſe words 
of the AR, ( a5 to this point ) are more for, councell 
or diregion of the Sherifte, then for precept or con- 
ſtcaint rs him, and that for the ſafery of the Sherifte, 
for if the Defendant cannot find two ſufficient” per- 


ſons, having ſufficient within the ſame Connty , the 
Sherifle 


CI 
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Sheriffe is not bonnd to let hini'to Baile, and'this re- 
ſolation agreeth with the ancient rule , Luilibet poteft 
renuntiare juri per ſe introduffo..” And as concerning 
the ſecond Additions to the condition of the ſaid Ob- 
ligarion, more then is in the Starute. 2 

' It was reſolved , that true iris there is a Verball 
difference of the forme preſcribed by the Statute 
bur not in the ſubſtance and <fte&, for he that is ſo 
letten to Baile , oughr ro appeare in perſon, for fo 
much is implyed in the words of the AR, ( ſhall ap- 
peare ) and by the common Law , every Tenant or 
Defendant ought ro appeare in proper perfon'; and 
with this accordeth Fitz. Na. br. 25. and he that 
ought to appeare, ought to appeare Ad reſpondend, oF 
 parum differunt que re concordant (ov eſt ipſorum legiſlats- 
rum tanquam viva wx rebus of nom verbu legem imponere ; 
vide Dyer. 21. Eliz. 364. where the condition was 
in the conjunctive ( appeare and anſwer ) and yer 
_ - the obligation good, 27. Ez. in Darby (& Hethcot, 
if a Gaoler or Sherifte for eaſe: or inlargement of any 
Priſoner, take promiſe to fave him harmeleſſe, that 
although the Stature ſpeaketh onely of Obligations 
with condition, yet it is an <quall miſchiefe. And 
Wray Chieſe' Juſtice ſaid , that the Stature ſhould 
ſerve for ſma{l or nothing, if the premiſes ſhould nor 
be taken to be within the Starute . and the latter 
clauſe is generall; ( Viz. ) If the Sheriffe take any 
Obligation in the other forme, that it ſhall be void, 
and within rhe equity of theſe words, ( any Obliga- 
, tion, ) an affumpſir is comprehended ; for the anci- 
ent Verſes are, 


/ 


Verba ligant homines, taurorum cornua boves, 
Cornu bos capitur , voce ligatur homo. 


. Nuands verba Statuti ſunt ſpecidlia, ratio autem genera- 
lis, 


s 
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lis, genetaliter Stattum eft intelligendum : It was ſaid, 
chat the Aſſumpſit did not bind the Priſoner at the 
common Law, becauſe the conſideration was againſt 
the Law 3 vide Dyer. 19. Eliz. Oneleys Caſe. OMe 


. | Alfndus Denbawds Caſe, to. Facobi. fol. to2, In 
Error. Tp 
4 a Be h Afric | 
e Jury onely appeared at the Afirzes to try an 
Iffuc in Treſpafſe, a Tales de circumſigntibus is a- 
warded ar the Prayer of the Plaintifte ; the title of 
which, was, Nomina decem Talium , and verdi@ and 
| ar5—— was given againſt the Defendant, who 
rings Error. 

It was Obje&ted, 1. Thar the judgement was er- 
roneous, forthe Title being Nomina 10. Talium, the 
Sherifte cannot returne IT. 58 
-'+ 2, Becauſe the Statute ſpeaketh with theſe per- 
ſons that were before impannelled, which cannot be 
fatisfied, where one onely appeareth, as the Statute 
of Weſtm. 2. c. 11. is not ſatisfied with-one Auditor, 
ſo of the Statute of Merton. c. 3. cf Rediſſeiſin : It 
was reſolved, that the Tales was well awarded, for the 
Statute ſhall be taken beneficially in favour of ſpee- 
dy Trialls, and the title is the mifpriſion of the She- 
rifte, which ſhall be amended. | 

The time of granting the Tales is when ſo many 
of the Jurors make defanlr, thar the Inqueſt cannor 
be raken 3; if two of the principall pannel] appeare, 
and at the Prayer of the Plaintifte twelve de Circum- 
ſtant. are returned , and then the two principalls are 
withdrawne, now the triall ſhall be all by the 12. de 
circurſtant. but the Lord Dyer made aquzre of that, 
if one of the Jurors die before the Verdid be given, a 
Tales ſhall be granted , he who is meerly a Defen- 


dant canner pray a Tales untill default; be made py 
| : the 


Lib.1o. Humphrey Eofields Caſe. 397 
the Plaintiffe , .the number" onghr to be- under the 
number _in the principall pannell , except in an'ap- 
peale, becaule there the' Defendant may ' cballenge 
peremptorily : the number fhal{ be diminiſhed/in 
every new Tales, and they onght to be of the: ſame 
quality with the former; as*if the principalÞpannelt 
were Ppr medietatem lingug, fo ſhall the Tales be: Ju- 
ftices of Afſizeftiall not award-a Tales, drieircunflants- 
buys in an Aſhze for the Starnte'of 35. H. 8.:c,:6.1pen- 
keth whe the Trial 1s Habeqs corpora, Uiſtringas, os 
Nift privss; Tor an Afſize cannot he taker by 'Nifi priwe, 
. but vt be raken in rhe proper CoufityFand after, 
ly advice of ;all.the Juſtices 6f the Cominion place, 
| any Baronsof the Exchequer, the judgement 'Was 
þ rmed., A ; CIV INEDGTG * STS. 


+. W UGH 


"" Bumphiey Loflelds Caſe} to.” Ficobi, fol.” 106. In! 


+ 


pleaſe 'to renue+the terme at the 'end of 
that Yeare, thar he ſhall haye- for three Yeares, ren- 
dfing 40. }. per annum, KH," E. bindeth himſelfe to 
performe Covenants, and faileth of payment of 20. /. 
at Chriſtmas Quarter, Þ.' btingeth debt: ir was re- 
; 5 Shs for. the Plaintiſſe. It was objeRed againſt the 
2Fion. © | ; i 1 a0 x 

1 That the reſervation was upon a contingency, 


| Djs for a yeare to. H,L. and if the partie; 


Ifthe terme ſhall revive. _ | 

. -» 2, Becauſe the reſervation is durante termino pra» 

- d18o CViz..) the laſtterme. | :21..07 
3- The reſervation fhall be taken ftrifly, becauſe 

, the words of the Leffor. | 
But it was reſolved that the reſervation exrtendeth 
to the firſt yeare, for the proper place of a reſerva- 
tion is after the limitation of the eſtate ; —_ S 
" 


398 arthur Legats Caſe.' .  Libgo, 

Leafe be made with. diverſe: remainders. over , refer- 
ving Rent, this, goeth to all; and although the fe 
cond rerme. be in cong ngcncy. > yer the firſt is cer- 
raine; and, Termino pred .fignifiech. borh the rermes, 
far. it, js \Nomen colleBivum , and the reſervation ſhall 
: be: raken. ceaſonably, according. to the. incent of the 
Parties. ,Lerant in,rajle of an Acre in borough En- 
. and. of anorher, by, the Common. Law ,* by in 
Qxe,dyecth, having iſſue two Sons ,: the: tice fhall 
notbe; increaſed ; And Increaſe is one! ' berweene 
pans} Lord; and very; Tenant, for chere' 1pay be an in- 
.crealer,., bur nor ere there. is a reſervation ; or' if 
| ipebe by;Deed, and ſervices, are reſerved 
wich time © cmary,, for he-ſhall have no more 
then he Hers refereed) In the' Caſe ar, Barre in 
reſpect the Obligation was forfeired, the Court' mo- 
ved the Plaintifte ro rake his arrerages, coſt = 
damages, with which he was contented, and 
Mſ was _ 


b Legars caſe,” in ſubverſion of pollen Fain 

theeviſh vets 3g 10, Zacebr, fol. 169. 5 n 
_ 1 15:95:44 Cammuni Banco. 

RY King, ex con ſimity dc. grapts Acer A. 

';!; £Te$ 45.cOncealed, which were: paxcell of, a Man: 

nor of the profits, whereof the King was anſwered: 

Nauking alleth... 

- Reſolv. If the King WELE anſiyered of rhe old | 
Rearofche Mannor,,and.che Fermors, Kc. (uffet vne 
to intrude in part, this is.not Fonicealeg.. 2. The 
grant 1s-voYdz for que quidem, &c.,.15 the. vpgeſtion | 
of the party. 

', 24: This js aclauſe'of reſtraine z and nothing aſe 
"on which is not concealed. 


-3. The King did nox.intend to diminiſh his Reve- 
; * Nuce, 


»y 


if 
'wasin the tenute'of 1.-S.! where # was not, this'is 


Al 


ance, which will be if the grant be good; 
2: Theclavſe, git#qiidem hath- a-double- conjan< 
Qive, 'concelata -detenta , and Land cannot be de- 
tained from the King. * "We Ov D 12-3 
' *3, Ex mery mot, (ft: aydeth irnot./ > | 
- 4. If the "Officers of the King" may by 'matter.of 
Record, have' notice of putting the Land/'in charge 
6 Court of Record; and-doe” it not;' yet 'this is nor 
concealed, and if the clauſe ques quidem'be "added for 
mbre certainty , the grant ſhall nor be- vicious by ir, 
it be falſe, as if 'a Marmor' be granted,” qzd quidems 


y 


g06d :1f one ſabſtr4R;'of rake the Kings Rents, this 
1s nor concealed ,' for the King may: charge him-as 


Bajly,. and the Law will make a privity: -See the 
.Statute of 4. H. 4.5 4. called in- the Rolle Brang- 
"Wii 


wn, in Engliſh ,' White Crow. Arid it'was faid that 
Perpervities, M6ntopolies, and Parents of conceale- 


"Ment; were borne'inder one” umforrunare! conſtellys 
"tion, foras ſoone as they ' came in -queſtion, judge- 
tent was ever given againft them,'+and none ever for 


them, and 'they have all two inſeperable qualities 


(Viz. )ro be tronbleſome and fruitlefle, 


"Robert Pilfords Caſe. 10. Facabiz. fol- 115; -. 


He Plaintiffe in 'treſpaſſe, counts to- damages of 
40. ]. and at the Nift pros, the Jury affeſſed for : 


* damages 49. L and 20. s. coſts, at the. day in banke, 


hee relealed 9. I. parce!l of the damages, and had 
Judgement of 40: and 10. 1. for coſts: de incremehto, 


' the defendant brings error, becauſe the damages and 
, coſts ſurmcunt rhe ſumme in the Court ; but judge- 
' ment was affirmed: 3: for 11 reall-actions before the 


Statute' of Gloceſter, 6. E. I. cap. & mo damages were 
recoyerable, but iniperfonall ations and mix they 
| were, 


4QO . ' Cheyngyes ; Cqlee. | Lib.10; h 
ere, and by that: Starure a man ſhall: haye coſts, in 
all caſes where hexecovers damages ( Vix.. \belare, 
or by the _ ſame Starute- 3 therefore: if. after this ds 
mages are given where they were. nor at. the Com- 
mon Law, coſts ſhall nor be recovered, a5 in a Quare 
dwpedjt, bur if -a;Statute afrec this giye double oc | 
treble $4 where, damages and. colts were by 
rhe Common Law .thexe the Plairgitle ſhall recqvex 
the damages/ingrea(cd,. and; cofts:; alfa 3 burt.in.waft 
againſt renaor far-lite , caſts ſhay, vor. he recquered, 
fox. that-this Statute was at the ſame Parlip 
ment, yet 1t-was a3. oft of Creacian., aud, therefere 
no colts; And trve.it is, that -demages incinde calh 
in a general] ſenſs, bur: ip the gopgt it, is taken far 
damages ; before che ation bravght in a relative fig- 
ibcation. 3 therefore expenſe litF may be added to 
:t; 'alchough he eeupr nor of ham , as away ſhall 
-doe in real ations: wichqut; conoting of them, be- 
- cauſe he ſball recover them pending the Writ , I. ep- 
trje fur diſſeifin, the Plaintitia ſhall recover damages 
- fram rhe. diffeifin. 20 the Writ of Inquiry, (9c oo 
if the ifſue he rryable by verdif, dc. ro the verdict, 
bur in a Precipe of. Rent. of: his owne poſſeſſian- hee 
ſhall xecover all arreares to the judgement : Judge- | 
ment iflicmed by all. 6 ; 


Cheyneyes Caſe, 10. Jacobi, fol. 138. (1 


J]N a Valore maritagij, ifſue is j9yned upon-the. te- 
nure, and-found. for the Plaintiffe , bur the Jury 
did not inquire of the value 3 Adjudged che: verdjtt 
is ſufficient, and ſhall nor be ſupplyed by a Writ 
of Inquiry. | 5 i Mis 
1. In this Writ three things are to he recayered, 
the value, damages, and. cofts, and alchough che 


ifſue be joyned vpon the tenure , yer 254 AO__ 
| _—_ 


- 


T Lbb. 10.The Caſe of the M. of Lynn, 4OT ; 


- SS ww a * 


"0n the ifſue , and their charge they ought to inquire 
The witne $ 'f they - oo for the Plaintiffe 3 whe an 
Afſize , if iflue be joyned upon a releaſe, and found 
for the Plaincitte , yer the recognitor s mult inquire 
of ' the feifin and difleifin , and this dete ſhall nor 
be ſopplyed with a Writ of inquiry, becauſe then 
the 'Defendanc would- be prevenced of his. Wrir of 
arcainc : Bur if che Coorc oughr ro inquire of chings 
whereof no attwint lyerh\, chis being out of Office , 
ir may be ſupplyed by a Writ of inquiry, as the foure 
points in a Quere impeth (CVig. ) de plenitudine, ex cu- 


us preſentatione,” fi tempus ſemeſtre 'tranſierit, and rhe 


value of the' Church per' annum : and in the caſe ar 
Barre by the rule of the Court, a new Venire facias was 
awarded. CO OY 
The Caſe of the Major \nd Burgeſſes of Linn Regis, 
touching miſnaming of Corporations , 1 x Jacobi, fol. 
©. V2'2:Communt Banco. 


H, £.inthe 29. yeare of his Reſgne , did incorpo- 
cate thar Towne by the name of Majoris (y Bus- 


genfum Burgi domint Regis de Lynn Regiszand one made 


an Obligation to them ' by the name of Major and 
Burgefſes of Lym Regis, omirriug theſe words, Burgi 
Regts ; this is good, becauſe ic is the fame name in 
ſubitance, and doth nor vary in materiall words, and 
though ir be nor Mem 'nomen fillabis , yer it is Re (ff 
ſenſy 3 for Burgefles thar implyes ir is a Burcough, for 
Bgrroughs and Burgefſcs arc conjugata, and by Lynn 
Regis, it appeares that 4T is Burgus ſuns (1. Regis 
« forttori, becauſe rhere is no other Corporation of 
the ſame name. Apices juris, non ſunt jura 3 there may 
be a difference berwecne ancient Coiporgrions , and 


_ new; for ancienc Corporations may by' uſage have. 


ſeverall-names 3, and the Major and Burgeffes ({ not- 
| DJ withtandin 


+ 
Pr, 
O 


- 


L 


3 En 


af FO 


withſtanding Nor eft faum , pleaded ) had judgement 
£O recover. | 


& William Cluns caſe, 11 Jacobi. fol.22-7. Banco Regis. 


u tf A, Leaſe for yeares, if the Leffos ſhould fo long 


ives- rendring-Rent at the Foure Feaſts, of with- 


Gr thirteen weekes afrer, afrer one of the Feaſts the | 
- Lefſordyeth, and before the thirteene weekes be 


_ paſt, the. Execator brings debt againſt the Leſſee, 
and 'the Defendant demurreth upon the Count , and 


,.did dotlye. 0. thy 9 15 it 
Js T. Becauſe the disjundtive is added'for the benefit 
of the' Leſſee; and the firſt day was bat for vohun- 


4 4 /). y_ rary payraent, bur the legall rime of.payment was the 
E :/ LA- the W 


| 7EERB,, 
Leffor dyeth, the Leflee is diſcharged by a& of God 
for that Qyarter ; if the Leflce before the day,pay the 
Rent, thisis volungary, and. not fatisfaQoiy, bur it 
15 good to give ſeifin 5 if payment be in: the morn- 
ing, and the Lefior dy<;h.arnoone ,: this is yoluntary: 
and fatisfaRory againſt the heire , but nor againſt-che 
King *. Paymentthe Jlaſt.ipſtant- of rhe day, is fatis- 
faory , and afrer. rhe day ir is cocrcive and' ſatis 
factory. | 
2; Whenthe firſt day is. paſt, it is as if the Rent 
had'been onely reſerved the ſecond days for the ele- 
ion is good; | | | 
2. The.rent is, to be paid our of the . profits of 
the Land, Ergo; in regard of time it flfall nor be ap- 
po:tioned z-and if the Leſſor dye berwixt the firſt 
 . day and the laſt day, his heire, and noc the ,Exccu- 
ror ſhall haye rhe rent » becauſe\ir was- nor then due 3 
ika man Leaſe for yeares , rendring Rent -ar M. of 
within a-moneth aſter, with a condition of Foy 
| a 


402 William Cluns Caſe: Lib», 


.it was adjudged a good demurter, and that the aQtion 


efore whick when the - 


ww 1 Yeh wo yy” R3ÞwrE 33S 


 Lib.1o. YJames Osbornes Caſe. 463 


j- given» ud querens nil capiat per billam, 


for the Teſterne, &c. for Fulchrum fiignifietha Bed- 


and the Leſſee tenders it at the laſt inſtant of M. the 
Leſſor ſhall nor re-enter upon demand the laſt day 
of the Moneth , becauſe the Lefſee had liberty ro pay 
it then ; and the diftcrence was taken betwixrt the 
ſaid disjunRive Reſervation , and when the reſervati- 
on is at a certaine Feaſt, and a condition is added,-7. 
thar if it be_arrere, by the ſpace_at_a_monerh afre it 
the Feaſt, thar then the Lellor, (5c. there the Lelſeee/,” / / 4 
for ſalvation of his Leaſe , cannor tender it at the laſt A, lat? 

inſtant of the Feaſt, becauſe he had no ſuch liberty as 
in the othet Caſe 7 A Leaſe for yeares rendring Rent 
at M, or within twelve dayes after, upon condition to 
re-enter if it be arreare by the ſpace of rwelve dayes 
after any of the ſaid Feaſts, or days, the Leffee ſhall 
have twenty foure dayes in ſafeguard of his Leaſe after 
the Feaſt of M. and in the Caſe ar Barre judgemenc 


F/ 


Tames Osbornes Caſe, 11 Jacobi, fel.130, 
Banco Regis 


Nan aQtion upon the Caſe, for that the Plaintiff 
had bought of the Defendant diverſe goods , which 
he refi%d to d:liver, whereof one was unum fulchum 
l4i, Anglice, a Fe 1d Bedſtead with a Teſterfle, and 
Curtaines of Saye , the Plaintiffe recovers, and da* 
mages aſſeſſed intire, where none ovughr to be given 


Read onely ; upon erfour brought tlicrefore, judge- 
ment was affirmed, for one thing onely is here put in 
iſſue, ſor the ocher things are nor alleadged Poſitive , 
ſed experfirive, and are nogation , bur when two things 
are pur in iſſue, or Oblique , inquired of by the Jury, 
there it is not good ; and it ſhall nor be intended 
that damages were given for that onelyſor which the 

| Dd 2 ation 


, 


AOA Read and Redmans C aſe. Ltbio 


aRion was brought , but in an aftjon upon rhe Caf | 
for words ſpoken ar-one time, whereof fome ate 4 
Rionable and ſome'nor, there damages may be afſe{ 
ſed intirely, and ſhall beintended to be given tor the 
words a&tjonable onely. - 

1. Becauſe the Plaintiffe muſt declare as the words 
were. ; 

2. Becauſe the words not aionable 'aggravate the 
damages, otherwiſe if ſpoken at feyerall times 3'but 
here damages fhall be' intended ro be for that which 


is aQtionable onely, and the reſt, as if neveralleady | 
ed : and in Writs or Pleas Engliſh words are not ad- 
mitted by 36. £.3. cap. 15. except they be parcel | 


der the name of Latine, are, 

1, Good Grammarticall Latine. 

2, Words ſignificant in Law, and not in Gramme. 

3. Incongruous Latine, which doth nor vitiate a 
Plea, or Grant, nor judiciall Writ. 

4. Words inſenfible having no countenance of L- 
tine, and are rejeRed 3 but fained words as Velnetun, 
Stapedia,tyc. are good. | 


Read, and Redmans Caſe , Io. Iacobi. fol. 1 34. 


of a name; as Io. in the Hal. 2. words which paſſe ur 


He Defendant in debt broughr by rwo Execntony | - 
a Pleads the death of him who was ſummoned and | - 
ered. 


Reſolved, The Writ ſhall not abate ; if 'rwo pwr 


chaſzan originall reall aRion , and one dyerhpen- 
ding the Writ , this ſhall abate in al}, as in caſe 
joynrenants, or parceners , where one dyeth having 
fue, orno ifſue, becauſe that ſhee may have a Witt 
for the while, and ſhall not recover a moiry,and one. 
fhall nor recover upon a falſe reall Wrir,' or unapt 


Se wen av» A a _. 


his caſe , ia reſpe& he may haye an apt Writ, 4: 
| " though 


mn it 


"] Libro. Richard 8eriths Caſe 405 


thangh ic happen after the Aﬀ of God , bat if two 
chaſe a judicial] Writ, and one i55fummoned,and ſe- 
vered,and dyes withour ifſue, the Writ ſhall notabate; 


the ſame Jaw where jointenants,bur if the Coparcener 


had iflue , then ir ſhall abate : If one of the Plain- 
tiffs afcer ſommons and ſeverance marryeth , this ſhall 
not abate the Wrir. In perſonall and mixt a&ionss 
although an intire Chattell be demanded, the death 
of one afrer ſummons and ſeverance doth net abate 
the Writ 3 as in Writ of ward of the body : ina Qua- 
re impedit withoprt ſeverance, (9c. If one dye the Writ 


. ſhallnorabate, becavſe thereby the other ſhould be 


dif-inherited,as upon penacty and fixe monthes paſſed; 


. but without. queſtion, ifone- of the Plaintiftes in a 


Ruare impedit be ſevered and dye, the Writ ſhall not 
abate 3 where the Plantiftes are onely ro diſcharge 
oveings » the Writ ſhall not abate by the death 
of one of the Plaintiffes or Defendants , and there- 
fore there the Non-ſuite of one, is not the Non-ſuite 
of the other , but otherwiſe it is in a Writ of Error : 
Notre, ſummons and ſeverance is before apparance, 
and Non-ſuite afcer apparance, where tife ſeveranceis 
wichour Procefle. ro 


Richard Smiths Caſe, 10. Facobi, fol. 135. 


\ 5. brings a Quare impedit preſentare ad medieta- 
tem Eccleſia, and adjudged the Writ was good. 
7. None ſhall have ſuch a Quare impedit , but when 
tte:eare two ſeverall Patrons : And 2. Jncumbenrs 
of the Church ; therefore if two preſent by torne 


the Quare impedit muſt be preſentare ad Eccleſtam : 


when the Regiſter givech a Writ for the whole, this 
5 a good warrant to bring it of any part , if the cafe - 
will warrant it 3 but itſeemed to the Chiefe Joſtice 
tin the Cafe at Barr, the Writ might have been 
DEF. good, 


406 The Cafeof Cheſter Mill. Lib.1o. 
good, Preſentare ad Eccleſiam, for as to him it is one 
Clieck. | | 


Caſes upgn the Commiſſuoners of Sewers, 
7. Jacobi. 


The Caſe of Cheſter Mill upon the River of Dee, 
fol. 137. 


| ADjudged that the Statute of Magn Charta onne 

Kidelli © ws extends onely to open Weares 
for taking of Fiſh ; and thar Commiſſioners of Sew- 
ers cannot ſubyert a Caufey,&c. ereed before the 
time of E. 1, bur by the Statutes of 25. E. 3. c. 4. and 
Tt 'H. 4. c.12. if they be inhaunced, they ought tobe 
amended by abatement of the inhauncemeot, and 
the Cauſey in queſtion was ere&ed before the rime of 
E.1, and never fince inhaunced , and therefore out 
of all the ſaid Starnces. 


Keidhleys Caſe; 7+ Jacobi Communi Banco , fel. 139. 


JT-was reſolved, That if one be bound by preſtrip- 
tion to keepa Wall Contra fluxum Maris , and the 
wall is ſabverted by a ſudgaine inundation of waters, 
falr or ſweet, by the Statute of 23. H. 8. cap. 5. the 
Commiſſioners have power to raxe all equally who 
hive damage for ſuch ſurrounding, for no default 
wasin the party 3 ſo if the Wall be in inevitable dan- 
Ber, bur if it be through his negle&, each one may 
ave his Aion upon the Caſe againſt him ,"and if 
the danper be not inevitable, he oncly ſha!l be 
charged. | 
2. Reſolv. By re ſaid Statute, the Commiſſioners 


are not bound to obſerve the cuſtomes of Romney 
IE : Marſh, 


5 | Libr TheCaſe of the yieof Bly. 407 
ne | Marſh, but where ſech cuſtomes are in any places with- - 
in their Commiſſion. | - 

3. According to-your wiſedomes and difcretions in 
the ſaid AQ are tobe interpreted according to Law 
5, | and Juſtice, for every Judge or Gommiſſioner ought to 
have dos ſales, ſalem'ſapientie ne ſit tnſipidus,, (5 ſalem 
| conſcientie ne ſit Diabolus : and diſcretion is ſcire per le- 

gem guid fit juſtum : and every of their Ordinances oughr 
ro conſiſt vpon four cauſes. Y 

1, The materiall canſe,and that is the ſubſtance. 
ny 2, The former cauſe, and that is the manner, 
es | © 3+ Theefficient cauſe, that js their authority. ' 

Ww- _ The finall cauſe, and thar is for the publique 


nd : 

be The Caſe of the Iſle of Ely, 9 Iacobi, 1471. 

id 

of | eCommiſſioners of Sewers decreed that a new 

ut River. ſhall be cur our of Owſe, ſeven miles with- | 
in: the maine ſoyl of the Ifle,and for the doing there- 
of, and for the effeiog thereof, taxed diverſe Townes 
in the County of C. out of the lile generally ; that is, 
fo much upon every Towne. ' 2. queſtions. 

p- | Y. If the Commiſſioners have power to-make fuck a 

ie | NewRiver? | - 

E: 2. If ſuch a generall taxe be lawfull ? 


ie By the Common Law the King ovght to defend 
10 | the Realme, as well againſt the Sea , as Enemies , and 
ſc | to providg that the SubjeAs way have ſafe paflage 
n- | over Bridges , and high-wayes , and therefore if the 
y | Walls of the Sea, or Gutters be not ſcoured, he ought 
if | toaward a Commiſſion, to inquire of ſuch defaults as 
XC by the Regiſter amongft the Commiſsions 'of Oyer and 
Terminer, See there a prefident, 44. £, 3: for repa- 
's | Mtion of ancient Sewers» (9c. or making them new, 
7 | but the Statute of 6, 3.6. cap+$. and aivers others, 
1 : Dd 4 © 1 for 


and chat, power is omitted in the AR of 23.H. 8, cap. 
5, which.is made perpetuall by 3. E.6. cap. 8. md 
ſ> the Gommiſſion-in-this point inſuech the Commil- 
fon which was at the Common Law : Therefore ir 
* 2: wa5reſolved, That the Commiſſioners. jn. this Cafe 
could nar make the ſaid New River, becauſe. their 


making of ancient Walls, Gutters, &c. And it would 
be hard-to give power ro: Commiſſioners to'try new 
Inventions to charge the Countrey, which may never 


that a New River ought not to be made , and the old 
ſtopped , without an Ad quod damnum, and the Kings 
licenſe 3 yet when a new Sewer is to be made, any 
ſmall alterarion for the publique good of ſuch a place 
maybe made 5. fo of an ancient wall againſt the- 


timely reparation-thas peril might be avoided, no o- 
, ther ought to be made : Si aſuetis meder; poſſis nows 
- non ſunt tettanda + but if new inventions appexre pro- 


compulfion; and in 3. Jacobi Popham, Ch. Jultice 

, preferred a Bill in Parliament to make a new River in 
\ 4-1 r, the lfle, butir wasrejcRed, 

=. - 2+ Reſolved, None ought tobe taxed, but he who 

Fa * * * *xhay have damage by the defaulc, of profic by the 

E.” z* teformation ; alfo the affelſewent muſh be. according 

- *' . tothe quantity of their Lands, and number of Acres, 


bs and accetding, co the rare of every. mans. profit and 
+ © - portion, and the taxation in-generall was.noc warran- 
> - , .Vtcd, bot it ought ro have been in particular- upon. e- 
"..  \, very owner or. poſſefſor, obſerving the ſaid qualittes- 


Forre Sratores of Sewers:are in defendendo (F Teparan” 
I  &4 Walkas, gc. Some. in deſtruendo. (5 -amavendo nu” 


»:enta,, and ſome touching both. 


408 The Caſe of the Tſe of Elie. Lib.1o, | 


for making new Walls, (9c. were, onely temporary, 


Commiſſion extends onely to theteparation and new . 


take efte&: And ir appeareth by the Regiſter, 242. 


_- of che waters in cafe of inevitable necefiiry.,, bur if by | 


ficable, contribution muſt-be voluntary , and not by | 


: h 


| 
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Scroops Caſe. 


Lib.Io. 


In the Court of Wards. A, de 9» &'r 
Scroopes Caſe, 10. Jacobi, fol. 143. Ws FY Fr 
\ tw 1 FO or 


. S. made a Feoftement to diverſe uſes, with pow-{\? 44, / 
er of revocation by Indenture, and after by ano-4- 8%, A 
ther Indenrore ( obſerving al incident circumftanee < 5\ 4 o—- 
preſcribed) the Feoffor covenanteth to ſtand ſeized , BP 14/7. 
to leverall other uſes. = > » 
1. This inureth to a revocation. - | t/ A ft. 
2. Toraiſe new uſes: and ſoit was reſolved tn ? — 
the Kings Bench , berweene Frampton and Frampton, le eu£ ». ty 
Tr. 2. Jacobi. Quia non refert an quis intentionem ſuam d e« 1, 47.2 Gr 


} uſes betore. 


wm CF 50 % GUN Mw > 


et verbs, an rebus ipſts vel fats , and when he limits GD A 
new uſes , he ſignifieth his purpoſe to determine the*© A 4 


Hob 


The End of the Tenth Book. 


| 
, 
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THt ELEVENTH BOOK. 


The Lord de Ia Wares Caſe, 39, Flig, it 
Parliament, fol. 1, I 


= HOMAS la Ware Great Grandfather of 
| the now Lord in 3. H- 8. was fummon- 

J{ ed to the Parliament by Writr, and by 
Z<\ 2.E. 6. it was enacted, that William 
= the Father of the now Lord Thomas, ſhall 

be diſabled to claime any dignity, during his life , 
notwithſtanding W. was called ro Parliament .by 
Q. Elizabeth, and fate as Puiſne Lord, and dyed , and 
Thymas now Lord, ſued in Parliament to the Q. to be 
reſtored to the place of his Great-Grandfather , rhax 
is betwixt the Lord Barkly, and the Lord Willoughby 
of Eresby 3 and reſolved, that he ſhould be reſtored, 
for his Fathers difabiliry was not abſolute by attain- 
der, but onely temporary and perſonall , during his 
life, and the acceprance of the New Dignity fhall nor 
huct the Petitioner, the Father being then diſabled, 


| andan Eſquire onely, ſo that when the old and 'new 


Dignity deſcend together, the old ſhall be preferredz 
which reſolutions by the Judges , was well approved 
by the Lords Committees,and after confirmed by the 


Queene. 
Audites 


412 Auditor Carles Caſe; Lib. t ; 
Auditor Curles Caſe, 9. Jacobi. fol.2. 


eene Elizabeth grants Officium units Auditorum 
urte Wardorum, to W.T. and W. C. for life ; (5 
eorum diutius viverti, the King grants it in reverſion to 
I. C.&T.T. I.C. dyeth, the King grants it reverſion 
toR. P. W.T. dyeth. 

I. Reſolved, the grant of the Office Unus auditorum , 
&c4 is gaod to two, and theſurvivor of them , for 32; 
H.8. c.46. maketh the two Auditors one Officer , and 
the word Unius is not numerative, but deno:eth the 
unity of the Office. : 

2. Ta ſuch a grant the words oF corum diutius viven- 
t!, ae not void, for otherwiſe by the death of one 
of them, the intereſt of both would be ended; but 
now the ſurvivor remaines Auditor, and another 
ſha} be added to him, and till another is added to 
him, his voice in Court is ſuſpended, becauſe by the 
Statute there muſt be two, ſo if the King grant by a 
Patent to one, and by another to another, this is 
good, and uprill the ſecond js added the firft hath no 
yoice in Court. 

3. The nomination of Auditors ought to be under 
the Great Seale. | 

4+ This Office cannot be granted in revertion- 

T. Becauſe it is judicial], and one cannot be Jadpe 

in futaro, and perhaps he was ſufficienc at the time of 
the grant, but not when it takes effe&. | 

2. Although icbe in- part judiciall, and in part 

.minifteriall, yet jt is intire , and althoogh miniſterial 
Offices may be granted in futuro, yet this cannor , be- | 
cavſe it is infeparably jud-ciall alſo, for the-King cannot 
_ the judiciall part to one or two, and the miti- 
fall to others. | 


3- If the grant be good; as to the miniſterial pare 
| yet, 


—  _*_ 


Lib.1r.* Sir Job. Heydons Caſe. ' 913 


yer ic ſhall not rake effe& now, becauſe one of the an-, 
cienr Officers is living, and if he ſhould exerciſe the 
miniſterial part,with the ſurvivor, there would be thre 


Offices 


5s. 'He who ſurviveth remaines- Auditor , yet had 
no voice in Court , untill the King adde another .to 
him. 

6. The grant to P. is void. 

1. Becauſe in reverſion. DEE 

2. Becauſe it reciteth a yoid grant to I.C,and I. T. 
as good, and fo the King is deceived of his grant. 


Sir John Heydons Caſe, 10 Jacobi, fol. g. 


lr I. H. brings treſpaſſe againſt F.C. T, C. and. I.C. 

F. C. appeareth, againſt whom the Plaintiffe de- 
'clareth, with Smul cum, (5c. who pleads Non culp. 
ſo doth T. C. which ifſues were tryed ſeverally, and 
the iſe berweene the Plaintifte and F. C. was firſt 
tried, and damages alfcfſed to 200.1. and the other 
againſt T. C. 50.4. I. C. -appeares, and confeſſeth the 
Action, a Writ of inquiry of damages js awarded, but 
none iflaed, judgement tor the Plaintifte, and afficm- 
ed in Error. | 

1. Reſolved, in treſpaſſe againſt diverſe who plead 


- Nonculp.or ſeveral Pleas which are found in all for the 


Plainzifte , damages ſhall nor be allefſed ſeverally , 
although one did more wrong then another , becauſe 
the rreſipaſſe is intire, and the AR of one, is the AR 


. ofall, bur if they be found guilty at ſeverall times, 
they may, and if the Plaintifte coufeflſe che rreſpaſſe 


to be ar ſeverall times, the Writ ſhall abate. . 

2, If two Treſpaffors plead ſeverally, both ſhall be 
bound with the damages taxed by the firſt Jury , and 
the other ſhall have an atcaint alchough he/be a 


Stranger to the iflue > becauſe he is privy to the 


| charge 5 


414 -Priddle and Nappers Caſe,» Lib.to | 


- Charge, if one of them afcer appearance make defaule, 
2 Wiir of inquiry ſhall be awarded to fave a di conti- 
nuanice, bur none ſhall iflue, becauſe he ſhall be con- 
tributory ro the damages taxed by the Jury , who ury- 
. edrhe ether iſſue, and the other ſhall nor be charg- 
'ed in Camages alleſſed ,. upon a Writ wheteupon -he 
can have no atcainr, bur if the other ifſue be found a- 
gainſt che Plaintitfe, then it ſhall itve. 

_ 3» Although there was a diſcontinuance againſt I. 
C. becauſe in the common. place , where the Aion 
was brought, there is no continuance after a Writ of 
Inquiry, (otherwiſe iris in the Kings Bench) yer it is 
aided by the Statute of 32. H. 8. c. 30. 

4. If rwo Iuries give a Verdi& at one time the 
Plaintiffe ſhall have judgemenc , De melioribus damnis, 
if he Will; bur fiat niſt unica executio , in trespatſe a- 
gainſt diverſe to plead ſeverall pleas triable by ihe 
ſame Turyzif the Jury ſever the damages, all is viti- 
coals.” --- - | 


- Priddle and Nappers Caſe, Iacobi. fol.8. 


He Plaintiffe in a prohibition declareth, that the 
Prior of M. was ſeiſed of 22. Acres, and of a re- 
ary time our of mind, &c. vnrill the diflolotion, &c. 
and fo, for all that-time held them diſcharged of 
Tithes , and conveys the 22. acies from the Ring, 
ro himſelfe, and that the Defendant Proprietar7us 
reforie predift. ſued the Plaivt fie for Tithes, the De- 

feadant traverſeth the preſcription of diſcharge 3 the 
Jury fonnd that the Prior, time our of, 8c. was ſei- 
 ſedof the faid 22. Acres, and of the advowſon of the 

Re&oty, and did appropriate it by Licenſe , 20. #. 8. 
the locumbent then being living , who dyeth ; and 
hc the Prior held ir anited co the diſſolution © judge” 
ment for the Plainr ffe. et 


f 
' 


* Lib.11.* Priddle and Nappers Caſe. 4x5 


| which incitleth the King and this defe(t is not _ 


* I. Reſolved, Although that every Church parochi- 


_ all is ſuppoſed to be: preſentative , yet the Plaintifte 


may plead, that the Priorg&ec. time our of, &c, were 
ReQors of it, for this awounts to ſo much, that it was 
impropriated, bur it needs not ſhew how, becauſe be- 
fore time of memory, but the conclufion of the pre- 
ſciption of unity. Viz. Ratione cujus,he was | diſchar- 
gedof Tithes by unity, bur of payment of them, not- 
withſtanding the miſtaking of the conclafion doth nas | 


_ vitiat the Count when the cauſe to have a prohibition, 


[; ood, "x p Pi 42 

' The plea of the Defendant to have a prohibiti-. 
on, is not good, becauſe he traverſeth the conclafion, 
Viz. Thepreſcription of diſcharge , where he ought 
to traverſe the preſcription of unity , for the. conc]u- 
fioa is not traverſable, and becauſe it is a matter. in 
Law. * 2 ER 

3- The iflue is nor well joyned; ET S620 
- IT. The warter of diſcharge , is by reaſon) ef diſ- 
charge , by the Statute, and the iflue is by diſcharge 
at the common Law. oo 365 hat; 

2- In every ifſue there myſt be an affirmative and 
a negative, but here is no affirmative, for the conclu- 
fion is no affirmative, but an inference. 

4 The impropriation is ſufficient , although the 
Licenſe were generall, and the incumbent” living , 
for it it ſhall be conſtrued in ſuch a ſpeciall ſence, that 
it may take efteRt , and the Licenſe is alwayes gene- 


_ fall, for the incumbent may dye or refigne, before the 


impropriation, | | 
5. Admitting the impropriation voide. it. had not 


| beene made good by 35. Elz. c.3. for thi ſettles in 
; the King all poſſeſſions of Abbdeys with qualification, - 


notwithſtanding any defet in any ſurrender , 8c. 


416, ., Do#or Grant Ce. Lib, 
« the qualification, \bur if the impropriation hal been 


4 >), Ss penny pry ated, thizhad been given | 


Ly V 


Satures/of 29.8: gi ak79. 


- . 


| 5.) Reſolved, ther perpetual wnicy:wncill the difo- 


'Qurionsbythe Scqure, Frimaifacie , x Uitharge of 


»"paymenc- of Tihcs, - drcepr' char the Feimors hive 
(paid Tithes , and Jack.a0/ienivy ought 26 be Fufts 


- 


bbera, bucifthe Abbey were founded , within time of 
memory; he cannorartall; and here it. appeareth that 
the improptjation was. watle in- 20. -Z.B: {6 thas it 
' appeared ro' the Conc; thar-;before thac- the 20; '2- 
cres "were" charged with 'Tythes,, for of ' common 
right all Lands ought ro pay Tythes 3 therefore the 
_ Chiefe Joftice concluded, thac the ſaid! 20. Acres (a5 
this? Gule-is ) were chargeable with Tythes , bac in, 
- 'xegard the-informationiis good, and the/plea P70: com: 


fultatione babenda, alrogerher inſufficiear, and rhe Ver-- |. 


- ditipertinent toicheifſue;. they would -nor gran a 
Is. Ina Pr thitton. 7 : 


of Eſolved , it is a good preſcriprion char every In- 
hibicant in a Parifh, have paid 2 5. in the pound, 
of the value of their houſes,per annum; in Jiew'of Tyches, 


_ © "becauſe ir,may have a lawinfl comencement , for it 


miy be , that this was ſo time out of mind for the 
' Lands,, 'wherevpon the Houſes were built, as a Modis 


decimanidl. 
2, This 


4 


75, that is, free in one, and other , Perpetua @hi- | 


| 


, 


Lib. x1: Sir Herry: Nevills Caſe. 447 


2. That the Parſon may ſue for 14 zn the Court - 
Chriſtian, for chac ic is in the vame of Tirkes 3 and 
every ancient Cicie and Borough, had for the molt 
par ſuch a cuſtome for their Houſes, for the maintai-. 
nance of chejir Parſon, and-obventions include oblari- 


- ans, rents, or other revenues, and after, a conſulcati- 


on was granted. 
| Siv. Hemy, Nevills Caſe, 11. Jacobi. fol. 17. 


JT was reſolved, that a cuſtomary Mannor may be. 
' holden of another Mannor , and there may be 
Lotd, Meſne, and Tenant of it, and ſuch a caſtomary 
| Locd may hold Courts, and grant Copies, and. ſuch a 

Manuor ſhall patſe by ſurrender and admittance, and 

bnes ſhall be paid upon alienation or difcent, and if ic 

be forfeited, the Lord fhall have the ſervices as annex- 

ed to the Mannor, fo if Tenant at will, &c. admit Co- 

py-hokders reſervirg rent, this-ſhall goe with the Man 

vor, after the will determined ; and fo nore, a difte- 

rence between 1eſervations at the Common Law, and 

' by the cuſtome of che Mannar. And ir was faid, thar 

the Mannor of Ayleſhtm in Norfolke, is holden by Co- 

py, and otheis in diverfe other places ; And Judge-. 
nent was affirmed in Error. 


Dottor Ayrayes Caſe, 11. Facobi.. fol. 18, 


14. E, 2. the K. Licenſed R. de E. to Fornd-in 
Oxford a Hall, ſab nomine aulz Scholariurn Regins de Oxo- 


| Wo, in the exemplitication 8. Fac. jt was, Sub nomine.. 


le Regiae de Oxonio they preſent to the Church, 
by: the mame of prepoſit. Coll. Reging in Univerſitat. 


: | Okenie of ſocior oy Schollar.. ejuſdem, the incumbent 


deviſerh the Reftory, and they by the name of pre- 
bj, Sector (5 Scholar Aule wel Collegij regine in UVni-, | 
B77, of "8 verſitae . 


4- 
: 
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418 Henry Harpuys Caſe. Lib:r x 


verſitate Oxonii', confirme the demiſe 3: and notwith- 
ſtanding 'theſe variances it was: adjudged, rhar as 
well the confirmation as the preſemiation was good; 
and the ſole doubtfull variance is, that it was Aule 
Regine, where it ought to be' Ale Scholarium Reging, 
but good, for the true name of the Colledge' is fo, 
for the word Scholarium 1s not neceflary, bur once, and 
if it be taken in conſtruftion ro come alter Aulz, the 


provoſt will be -#efoie Corporation, by the name of ' 


prepoſit. Aule Scbolar. regine, Ergo, ic doth precede 
in good conſtra&ion. Alſo, the Founder named | 
ſo, and ſoit hath been alwayes taken, and if there 
be a ſmall variance, this is not to the purpoſe; if it be 
ſo deſcribed: that another cannot be meant, as a giſt 
Omnibus filis 1.5. or filie 1.5. when there is but one, or 
if Richer#s Abbor of W. grant by the name of Richar- 
dus ; Nil facit error nominis cum de corpore conſtat,and this 
was the ancient and conſtant Opinion in Caſe of. Cor+ 
porations. See the Caſe of the Major and Burgeffes of 
Lin, in the tenth Booke. 


Henry Harpurs Caſe, 12. Jacobi. ſol, 23: 
%\ 


—_ 


| Bal ejectione firme upon a Leaſe to J. W. in unam 

pellam , and Land in W. in the Pariſh of B,-and 
Tithes, withouc ſhewing the certainty of them, the 
Viſue was from B. the Caſe was. Sir H. B, ſeized of 
G. of the vaſye of 3o. l. per annum, and of N. of the 
annual} valne of 18. / in capite, covenanted to ftand 
ſcized to the uſe of him and his Wife in taile, with 
remainders in taile, the reverſion ro himſelfe, and 
after piirchaſeth Lands.in Socape, ang deviſerh chem 
to be fold by his Executors , the matter In Law re- 
ſoived, bur no judgement piven, becauſe diverſe ex: 
ceptions rakens (5c. (ooh 

1, Reſ6l, Thar'if tenant of the King in capite cont 


——— 


A 


[ 
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| Lib.r1.: Henry Harpurs Caſe: 


['. 


of 
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reyes iis Land ro one of the ffes, : &9c. and afcer pur” 
chaſe Socage, he may devite all the-Socage:-: - 

2.: Aſeck reverſion upon: an <ſtare taile ſhall hin-* 
der.the deviſe of Socage Land for a third parr. 

3. Although rac reverfion in. fee continue. in him, 
yet he may deviſe rwo paris: of -the Socage, and all 
ifhe had granted the reverſioniover. 

4- Although 'he had exerciſed his power in *ma- 
king a Joyntnre of more chen two parts, 'yet if the 


| reverſion in fee had nor hindred , he might have de- 


viſed all the Socage purchaſed afcer, howſcever the 
deviſe is good, for two parts 3:for the reaſons repor- 
ted in Loveyes Caſe. 

s. Although the confideration . of advancing his. 
Wife and their ifiues , extends not to the Brothers, 


| yet the uſe is well raiſed ro them, becauſe the Law 


implyeth a conſideration , and it is nor to the pur- 
poſe rhat they are fobnd Brothers, becauſe 1 MnaypearR 
eh ip the Deed. 

6. For the —— of G- the eftate ale vaniſh- 


eh by the death of Sir H. withour iflve male, and 


therefore that eſtare is nocauſe to reſtraine the de- 
viſe for any part, but rhe reverfion in fee. is, for a 
third part ; So reſolved that the Plaintiffe ſhall have 
judgement - for two parts. Exceptions ro the Count 
and Viſoe. 

1: The Ejefione firme is of Tithes, without ſhew- 
ing the kinds of rhem 3, Ergo, not good, for a cer- 
faine judoement and execirion cannot be made. 2. Ir 
may be it is in a modus decimandi , for which an Eje- 
tone firms lyeth nor. 

2, Capella is demanded, which ought to be deman- 


+ | ded by che name of a houſe. 


3. The Venire ſacias is not well awarded, for it 
wpeares that there are rw6B. one a Ville, the other 
Pariſh, and W, a Ville in the Pariſh of B. and the 


Ee 2 Tithe 5 
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420 Henry Pigots Cafe. Lib.1y, 
Tithes are alleadged. to be in W. in parochia de B. ( {| | 


the Viſne muft be our of B. and W. becauſe there 
is the moſt cercainty 3, fo that by reafon of theſe ex- 
ceptions,, no Judgement was entred, bur it was ſaid 

- that rhe Geurr of. Wards”, where a Bill depends for 
- this matter, will take order for the poſſeſſicn accord- 


iogly. 
Henry Pigots Caſe, 12. Jacobi, fol. 26. 


B: W. biings debt upon Obligation made to him 
when he was Sherifte, omitting the name of his 
Office, bur it was after interlined by a ſtranger , the 
Defendant p!eads Non eft faFFum, without Oyer of the 
Deed, and judgement was given for the Plaint;fte. 

1. When a Deed is raſed, the Obligor may plead 
Non eſt fattum. 

2. If a Deed be rafed by the Obligee himſelfe in 
a place not materiall, ir is voyd, but nor if done by 
a ({tranger , except in a place materiall, and here it 
was jna place nor material}, becauſe it appeareth not 
to the Coort that he was Sheriffe. If a Deed conſiſt 
of diverſe parts, whereof one doth not depend up 
on the other, and ſome of them are againſt Lay, 
the Deed is good in part , bur if any of them be raſed 
it is voyd in all, fo if the Seale of one be debrt- 
ſed, all is voyd 3 .See Matthewſons Caſe in the hiſt 


Baoke. 


Alexander Powlters Caſe, 12. Jacobi, fol. 29. 
ditment. 


F, felleo anime, burned a Houſe in New- Marhet, 
whereby the greateſt parr of that Towne was 
+urned. 


Refol. He ſhall not have his Clergy, for this Ws 
. ſe:ony 
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"| Lib.11. Alexander Powlters Caſe. 421 

Felony by the Common Law-; and {© hdihons, that 
he was not gepleviſhable, no moe then for Treaſon, 
a5 #ppeares by Weltminft. x. cap. 15. bur he ſhall have 
| $is Clergy ar the Common Law; for impediments 
'. Phave Clergy, were firftdifabiliry to be;a member 


of holy Chnrch, as a blind man, or wowan. 

2, Herehe. 

'3- Infidelity, as a Saracen or Jew, but a man ex- 
communicated, or outlawed, ſhall have ir. 

5. Confefljon before the Starure of Articuli Clert, 
.c4Þ, ts. becauſe he cannot make his porgation. © |. 
, 6, High Treaſon, or petcy-Treaſon before 25. E. 3. 
£4). 4- So of Sacriledpe , and of mfidiatores .viarum, 
(5 depopulatores agrorum: Sec the Starute of 4, H 4. 


_ C4þ- 2. 'but the Stature of 23. H. 8. cap. 1. rakerh 


away Glergy where one is found guilty of burning of 
'Hoy'es, but that is to be intended by verdi& or con- 
teſſign 3 for if hee ftand mute, or challenge more 
.then he oughr:, or be ovtlawed, theſe are out-of the 
Sratate, or he commir Burglary, 2nd not Robbery, 
he ſhall have bis Clergy 3 by 25. H. 8. cap. 3. hee 
who is found guilty of any of rhe faid offences ſhall 


looſe his Clergy 3- and if he ſtand jmure, or challenge 


aboye his number , but that extends ro the princi- 


all onely incaſe of indifiment , and nor to the ac- 
.ceſſory before the fat, nor to appeales or approve- 


ments, nor ta.outlary 3 but theſe two Statutes were 
ttkea away. by 1. E. 6. cap. 12. but 25. H, 8. was 
revived by g.'8 5. E. 6. cap. 19. | 

0bj. Thar the faid Sratute was not revived in all, 
but as ta ſtealing of Goods in one County, and fly» 
Ing intoanather, for ſo is the ſtile of the A. 

2. if ict he revived, this rakes not away Clergy, 
where one is found guilty by Verdi& 3 bur the Sra- 
jore of 23. X, $8. which is not revived. Bur it was Re- 
flved that. the intire AR is revived, 

EeCe3 t. Alctongh 


- 122 Alexander: Powlters: Caſe.. Lib.11, Þ 


'. - 1 Aithough the Stature of 5. E.-6. recitetli theſe 
- offences ſolely,” and reviveth the AR*as' ro Clergy, 
roaching ſuch offences; that ſhall be inrended- ſuch in 
miſchiefe'; fo 'Weſtminſter; 2. cap. 4. 'is expounded 
 ronching Infants havinis advowſons,” whether they be 
in ward or not 3 and the ſtife is not :to the ' purpoſe, 
| for many Scatvtes are of greater extent” ther! the 
ſtile; as" 27. H. 8.'of nſes concerning” Joynrures ; 
_ yet the preamble is of transferring uſes into poſe 
. Font, alſo otherwiſe theſe words and every Cauſe 79. 
ſhall be ſurpluſage, if ir exrend nor'ro all the AR, for 
there” is but one cane in it which" conterneth the 
'offences in $5. & 6. E. 6: allo it is thar' every Artick 
concerning Clergy as to ſuch offences ſhall berrevi- 
ved, and there is bur ene witch concernes'thefe 'of- 
fences z and many times peralt Sratutes afe raken by 
Equity, as 8. H. 5.-cap: 12. erdamertvthir the imbe- 
«Zellivg, 'or withdrawing a Record; whereby'a Judge- 
ment may be reyeried; ſh?!i be Felony;iiand by' Equi- 
_. ty, making of a bid! Judgement god} 3s Faldny 3 
ſo 25.'E: 3. for killing 6t a Maſter }!egrehds'ro the 
Mittris. * - OE TAE {1 3 WOT 21-0 
2. 25. H. 8: rakes away Clergy, where bye'is found 
guiltic by Verdi& ; becavſe irrakes* away! if the ſtand 
"mure; or challenge; (Fe. im like mannet as '3HE were 
guilry after the Lawes of- the-Lard, 'whielate attit- 
mative words : And q. 8&5: Phil. Mary, Cap:'4. 
rakes away Clergy from the acceſſory before; which 
they would nor have done if chey-had- nbr thought 
that it was taken away from the principal] -by the 0- 
"ther AR. By 18. Eliz. cap. 7. Clergy is taken aw3y 


In caſe of Burglary, * where hee is found "guiltie by ih 


Verdi, Confeſſion, or Ootlary ;- bor if he be indi- 
Red ar the Common Law, and ftand mire, or chal- 


lenge over, (5c. he ſhall have ir, and nor if hee be 
indiGed by 23. H. 3 of 5. E, 6, of Burglary , ar | 
DER FS ILY | pu 


' 
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of Sc. M, ſhall 


Metcalfs Caſe. ' 423 
par them who were inthe Houſe in feare with Roby 
'bery ,, or upon 1. E.6, withour Robbery : 4. & 5, 


'Fhil. (& Mary, takes away Glergy where one is ac- 
cefſory befoic to a Roobery mn a dwelling Houſe 3 


#120, before thac ſuch an accellory ihall have it : 


Breaking of a Houſe in the night withoue Robbery; 
no Burglarie, and if he doth rob he ſhall have his 
Clergy, if none were put infſeare, or. that any of che 
Family ( and not a Stranger } be nor in another 
parc of the Houſe 5 but this was before 29. Elix. cap. 


- 16. whereby Clergy is caken away withour puiting any 


feare; if.he rob any man of above the value of tive 


- ſhillings. 


Accctlory before in robbing = Houſe ia the day is 
ouſted of Clergy by 4.& 5. Phil. (5 Mary. Accciia» 
1y;in robbing a-Booth in the night or day, or out- 
flouſe upon 39. Eliz., ſhall have his Clergy : .Nata, 
Alchough a Statute cakes away Clergy from che” prin- 
<pall,. yer the accettory before or after, ſhall have ir, 
and:where by Scature for any offence a man is ouſted 
of his Clergy ,. the indictment muſt couraine the af- 
fence, with che circumſtances in the Statute :. Dyer, 
99-:and 1283. And. A. Þ. was ordered to be mages 
in-Chaines, (xc. 

"Meyradſs Caſe , 12. Jacot fol. 38. In Ani 
Jldgemenr is given” againſt M. Quod computer & ide 

in miſericordia quia prius mn computavit , aud before 
fra! Judgement, Error is brought. 


oP Reſol. [t. lyeth not : 1. Becauſe the Writ of E;- 
ror faith, Si judicrum inde redditum fit, which ſhall be 
intended of the principall Judgement, as the Feaſt 
be intended rhe principall Feaſt, and 


\#he Fenie ſhall be received vpon defaulc of her Ba- _ 
x ron _ 


E E 4 


A24 TIER Metcalf Caſe. Lib.r1; | 


'ron after jodgement of admeaſurement before the 
principall judgement. : | | 

2. It ſhall be intended an intire judgement, there- 
fore in an ation againſt two, if one plead to the iſſue, 
and the other confelſeth, and Jodgement given againſt 
him, he ſhall nor have Error before the Plea derermi- 
ned-againſt the other, for ocherwiſe there would be 
2 failer of right : for the Kings Bench cannor-proceed 
upon the Record, nor the Common place, becauſe ir 
15 removed. ., 

3« The firſt jvdgement is not ad grave dammnum, for 
by thar he loofeth nothing, but judgement of thie ar- 
.rearages ard damages is the end of the origioall. 
© 4+ This js not properly a Judgement, bnt an a- . 
ward of the Court, as ouſter of ayde , in partitione fa- 

_cienda, atawarde quod partitio fiat , (5c. which are but 
interlocutory, and nor definitive. 
| $. They\have day by the Roll onrill the Jaſt judge- 
ment 3 but if a Felon dye after the exigent awarded, 
and before attainder, a Writ of Error lyeth for ne- 
celhtie, for otherwiſe his goods are forfeited by a- 
warding of the exegent withonr remedy 3 if diverſe 
are ſved by ſeverall Pracipes, and Judgement-'/given 
againit one , he ſhall have Error before judgement 
given againſt the other , and if error be in the cri- 
ginall, the renor onely ſhail be certified , for other- 
_ the Court cannot -proceede againſt the 0- 
'TRETS, 

2, It was reſolved , That the Record, is not remo- 
ved , becavſe vnrill finall Jadgement be given, the 
'Chiefe Jullice of the Common place hath no-autho- 
rity to ſend jt, and they may Proceed, notwithſtand- 


'1Bg the Roll be marked 2ittrtur. 


[] 


Richard 


_ F Lib. 17. Richard Godfreys Cafe. $25 


Richard Godfreys Caſe , 12. Jacobi. fol. 42. 


Tele chiefe pledges according od: the coftome 


of rhe Mannor, to preſent ac the Leer that eve- 


' ry one of themſelves ovght to pay for themſelves 


10. 5.70 Certo lete, the Stewart impoſeth a Fme of 
6.1. upon them , the Lord diftreiveth for: the Fine, 
and certainty of . Leer, one of the pledges brings 


Replevin, and judgement was gjven tor the Plain- 


LI 


titte. P oy 
4- Refol. The fine is not well aff: fled, for it ooghr 
10 be feverall, and not joynr as'it is, becauſe the of- 


- . | fenceis ſeverall, ane ajrhough that the offence he 


> © ww Fs $3: Y » _534 


affered by the Countrey. 


joynr, yer the Fine ſhall be ſevera)l, as in diffeifin 
and treſpaſſe 2 Bur for the incertainty of the per- 
fons, and infinicenefle of che number, mariy may be 
fned together, as a Towne for the eſcape ofa Felon 3 
and the reaſonableneffe and exceflivenefſe of the Fine 
ſhall be determined by the Judges : Exceſſus in te qua= 
libet jure reprobktur communt, as exceſſive diſtceſſe, ex- 
cefſive ayde,ahd exceſiive amercian.enr,are againſt the 
Common Law. +» 

2. If the Fine be impoſed erroneouſly, ir may be 
avoyded by Plea; for he had no other remedy, 

3- The Lord cannor diſtcaine, pro certo Lete , with- 


our prefcriprion, becaule it is againſt common righr, 


hur he may for a Fine or amerciament 3 bur for: an 
amercemenct in a Court Baron, the Lord minft-pre+ 
ſcribe 3 a Fine becauſe ir js afſefſed by the-Court, 
needs not. tobe aftered, but an-amercementt muſt be 


4+ Admirting thac he may diftraine pro certo-Lete, 


he ſhall have a rervrne, although he had not-cauſe 
Todiſtca'ne for the 'Fine , for where one briags an 
'Ation for two things, and it will nor lie for one of 


» 26" ”y 


426 Richard Lifords Caſe. Lib.rx. 

' them, it ſhall abace onely for that if he cannot have 
a berrep ation for it, bar if he-may it. ſhall- abate for _ 
the whole; as in a Formedopg of Land, and of an ad- * 
vowſon , the Wrir ſhali ſtand for the Land ; fo if x 
man avow for diverſe Renrs arreare, and irappeareth, 
that parcell is nor.yer due, yer the avowry is good 
for the refidve 3 burif-2 man bring 2 Wrir of En- 
ry i0-nacore of an-Afſize of tworAcres, where it ap- 
pcareth that for one Acre he ought to have a Writ 
of Entry in the per, there all ſhall abate, for this ex- 
tends not to the ation, but to.the Writ onely. 


Richard Lifords Caſe, 12: Jacobi," fol. 46. 


JN treſpaſſe. che Peſendant pleads chat }.- L:, was 
ſeized in fee, and demiſcd ro,Y.,S. and;M. P. ( ex- 
cepting Trees above twenty one yeares: growth ) if 
not decayed foritheit:lives,” and eovenaxted ro ſtand 
ſeized de tenementis- pradittis: cum- peviinentis ſuperics 
d1miſfis, co the utc of R: L-ijx rail&-4gv-: and the De- 
fendant as: Servant” to the” ſaid: Ru Licentrered and 
ſold'Trees 3:and Judgement was given -againft the | 
Plaintiffe. 42 rp: " 
'T:”Reſol. Thar the Trees notwithſtanding the ex- 
.ception, remaine parcelFot'the inheritance, and are 
-nor Chartels , bur ſha}ſ Ucſcend ro the Heire , forthe 
.Law dorh nor favoer ſeverance of the Trees from the 
'Land} rherefore-iÞone bargaine and-ſell Land, upon 
whichrhere are Trees; they ſhall nor paſſe without 
mMrolement. 1! 5, > ent & | 
5) 'Tf there had/not been {ach an -exception, the 
generall intereſt of them is in the; Lefbor. 3. and: the 
Lefſee had hnt a particolar incereſt: in-theray and the 
Leffor may fell themmwichour licenſe :of the Lefice, ' 
ro take'efte& afterthe' Leaſe determined, and riches. 
ſhall not be payd for thcm beeauſe they are pony 
riaf; ; 0 


S 
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»of the” inherirance :- 2;'By the exception of them, 
-thefoileis nor Excepred , but onely ſo much as/ſu- 
Jiatethithe Trees, 4and if he by licence of the Leflee 
"oor then inps the Leffee ſhall have the foile, bur: by 
exception of Wood, the” Land: it ſelfe'is excepted 3 
fan-/Acre, or an advowlon be ſevered. frem the Man- 


nor-by exceprion upon a Leaſe for life", 'it ſhall-nor 
be pztce!! of rhe, Mannor againe 3 orherwiſe of Lees 


_- for they were not Tevered in fafo, becauſe- theys #10W 


our of the Laad» 

3. A thing in pgflaſſion cannot be parcell of a re- 
verſion vpor an effar&for/lfe, -bur Trees which grow 
orc ofthe L3nd, -»::d Fiſh vr Deer in the Land ay; 
and ſhall patſe with it. 

4:- In this Cafe by grantof the reverfion ceveraily, : 
of of the Tenewenrs the Trees patle for the inheri- 
tanccof all the Land pati- rh, and chereby the Trees 
diinexed to ir the'diliciſer by his eatry>thall thave 
the Corne upon the *gronnd , as welſ:as: the Grafle, 
by; relacion of: contijuznce of potieflicn,. bus (this 
relation is not of effe&>++ have a rreſpatie apainſt | any, 


"but theficſt diffciſor 3/4@t- in gittone juris ſemper 4quitas 


exitit, and the en; blements ſhall be recovered i in da- 
pet (37313 04 JA) 8. bj. .4 

. inthe Czſe ar Barre by excepricns 'of rhe- Trees 
honey is reſerved ro/the lefior, 'or his ſervants! ta'en- 
ter and ſhew rhe Trees to the Vendee's he go al1- 


" quirquid'concedit; concedere videtur G5"1d to 


'- 6. The plea in Barre"ivinſofficientzifor: he ſheweth 
that there was another joyntenanc for'life nor named 
mrhe Writ, and demands Ie: if action which 


1s-4unapr cohdlufion.l! 


2. 'Fhe Plea is double, ene to the writ, another ro 
the/ ARjon.* ' 


239 He'pleads cherentry of the leflees for 1 fe, which 


4s i ſurplaſoge. 


4. He - 


428 The Caſe of Tpſwich Taylors. -L;1, 
4+ Hee averreth not that the Trees which were 
fold were nor Datards which are excluded our of the 
EXCeEPTion, but that they; de: jure pertinebant to R, L. 
' Which is not formnpall : but ypon all the matter there 
appeared ſufficient cauſe: to give Judgement againſt 
the Plaintifte, and therefore by the role of the'Courrt, 
LQuerens ml capiat per billam. 


The C afe of the Taylors of Cloaths, toc. of Ipſwich, 
12. Zacohi, fol. 53. 


FT He Taylors of I. make an Ordidance that none 
ſhall exerciſe the Trade in 1. if he have nar been 
an Apprentice for ſeven yeares» and if he doe: not 
@Ppeare betore them ro be approved, vpon forfeicvre 
of. five Marks, and for breach of it, bring debt; the 
Defendant pjeads that he was rereined by: A,P..ro 
be a domeſtick Servant, and that he n:ade Garmenzs 
by his command. por hone) OY opts 
.- I, Reſd. Ar rhe Common Law none may..be; pro- 
hibiced -ro exercife-any Trage, although he hath 'ne- 
ver been'an Appienrice, andhbe jpnoraur ; bur if he 
-mildoe avy thing, an attiongf the Caſe lyeth. 
2. This Ordinance for ſo much as is not prohibited 
by the Srawure of 5. Ez. is againſt Law, for after (e- 
-ven-yeares: Apprentiſhip he may exerciſe his - Trade 
withoggaliowance of any. =, 
eSigtate of $5. Ex. doth. not prohibite the 
privat@ exerciſe-of any Trade in a Family, -therefore 
this is our of the {aid O;dinance. 1 dy” 
' 4, Fhe Scatute of 19. H 7. cap. 7. doth not cor- 
. roborate any Ocdinance againſt Law , if it be allowed, 
Þuc- the. allowance diſchargeth the penalty of 40.4 
for parting in uſe any ordinances which are againſt the 
Prerogarive ofthe King, or the. common profic of the 
people ; and Judgement was given, Luod querentes nil 
aperent per billam. E:lward 


' 


b.1e; Fdward $avells Caſe, 429; 


Edward Savells Caſe, 12. Jacobi. fol. $5. 


. AN Ejeftione firme lyeth nor of a Cloſe, bur it muſt 

4 & beofa certaine number of Acres, and the na- 
ture of them ninſt be ſhewed : A Wric ſhallnor a- 
bace for want of order. Viz. Of a Houſe delore Land, ; 
&c. and judgement was ſtayed. . 


_ 


Benthams Caſe, 12. Jacobt. fol. 56. 


| JF damages or coſts are omitted, or not well affeſF- 
e&d by the Jury, if the Plaintifte Teleaſe them » he 
may have his judgement , and ir ſhall nor for that be 
h reverſed : Inſufficient affeſſerent of camages, and; 
| no affeſling is all one. 


Dofor Foſters Caſe, concerning Recuſants. 12. Jar 
cob1. fol. $6. 


AN information was preferred againſt a Recuſant,. 
by an Informer, Tam pro-domino rege quam pro ſe- 
7þſo, before the recuſant was convicted tor 220.1. that 
15, 20, a Moneth for a 11. Moneths abſence from 
the Church, 8c. And judgement given againft rhe 
Defendant. 

1. Reſolved, that he may be convicted ( to fatif- 
fie the Statute of 23. E/iz. in this ſame Suite , and 
convicted ſhall be raken for atrainted ) for he ſhalt 
forfeit nothing before judgemeur. 
| 2, The Branch cf diſtriburion in the AR of 23. 
Eliz. extendeth as well to the clavſe of penalry far 
recufancy, as to that of hearing or ſaying Maſſes, ſor it 
35 all one to fay , ſhall forfeite , and ſhall forfeire ro 
the Ring. 

Diverſe as of Parliament vive the penalty = 
the 
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430 Doftor Foſters. Caſe. Libtr; | 


the King , and yer after make a diſtribution thereof 
ro another, who will f:ie, as 3. H. 6, cap. 3. & 3. H- 


WA 
3. He againſt whom judgement is given ' upon de- 


murrer or.deiavic, or otherwiſe, is convided with- 
in the Starnre, for he is aitainted, which implieth ir, 
for it is, fo fourd by the Judges ; fo by che Statute of 
8. H. 6. treble damages are given where a difleifin is 
found ro be with force, this extends ro a judgement 
by Nihil dicit, or def2uic. To Hind 

4. The Srature of 28.” Ez, doth not take away 
the Statute of-23. which giveth Jiberty co the infor- 
mer, &Cc. for, | 

I. It is made for more ſpeedy 6xecurion' of it. 

2, It dath nct alter the ſvire of the party , but of 
the King, and lexyerh the informer as. he. was be- 
tore. 

3. The A of 28. giveth nat the penalty to any 
new perſon, . for it was given to the K. by 23. El:z. 

4. The Statute of 28. extends oncely ro IndiQ- 
ments, and toucheth not informations. {*, 

5.”The Defendant is not within 28, El:z. if he be 
not convicted ar the fuite of the K. Ergo, this is left 
2s before. 


6. Becauſe the Statute is in the affirmative, and - 


they may ſtand together, bur the Scature of 28. alrers 
the Starute of 23. jn this, that it confineth Suites a 
gainſt Recuſants jn the K Bench, or Affizes,&c. which 
clauſe extends as wel] ro the ſuire of rhe Informer-,-as 
of the Queene, and the Scature of 35. Elix. and 3.7 
cobi. inlarge the Juriſdiion, ab,tq Suites of the R. and 
rouch not the ſuite of che party... : 

| 5. The Statute of 35. taketh not away the Action 
popular given þy 23. for it was made-to give more 
ſpeedy remedy, and not to take it away, a feme.Cor 
vert js Within the Statute - of 23. 2nd-1. Eliz. out vn 
| | -kore 
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'fore the Sr 1fa Feme Covert had been 
indicted of rec > the forfeiture ſhould nor have 
been levyed of the goods of che Husband,. becauſe 


| hewas not patty. thereunto 5 otherwiſe in an Infor- 


mation or Debt brougit by the informer 3 and in that 
that the Stature of 3 5. is, that the K. ſhall recover al! 
the paines; &c. in ſach foxt, 8c. this alters the reme- 
dy onely , as to the Queene, for now ſhee may pro- 
ceed by ation, as-for recovery of any other Debr by 
the Common Law, in foch manner as 1. H. 7. c. 1. gi- 
veth a Formedon againſt Parnor of the profits, &c. 
alſo 35. Eliz.ivin the affirmative, and although ir gi- 
veth rhe penalty of 20.1. by the Moneth, yet it takerh 
not away 1. Eliz.. which giverh 12. d. for every Son- 
day and Holy day, and where this Sratute faith, that 


\ the conviction ſhall be in the K. B. or at the Afſizes, 


yet the Juſtices of Peace and others authorized by 
23. may take Inditments : The Statute of 3. Facobr. 
infliteth Imprifonment upon a feme Covert, yet it 
taketh nor away the forfeiture before 3 where a new 
perſon is'defigned by. a new Statute, this taketh away 
the ancient Srarme if they cannor ſtand togerher, and 
althovgh there are exalutive words concerning Courts, 
yet the-Court of K- Bench 1: nor excluded, becauſe ir 
i5 Coram Rege. 

6. A'Recuſant may pleace Auterfoits comeict. or 0- 
ther collaterall barre, *as pardon, ſubmiſſion, &c. our 
of the Indi&menr, for 2. Facobi. c.4. extends onely to 
cefedts, within the Indiftmert or ocher proceedings 3 
and the Informer cannoc charge any who is convicted 
before at the ſuire of the Queene,vpor 23.07 25.Elizs 
or 3. 7acobi,and upon 23. the Informey muſt fuc wittt- 
na yeare and a day. 11 . | 

Not if afcer a poprlar ation comenced the K. Ar- 
torney. will not proſecute, the Informer may for his 
part, and candemnation or acquittall at his ſuite, is. a 
batre 
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barre againſt the K. and all others, yer the K. may par 


don it before an Action commenced;and if rhe Ly 


mer die, the Artorney may proſecute the ſujte,and the. - 
Information fhall ferve for rhe King. 


The Caſe of the Maiſters and Fellowes of : Magdalen 
Colledge in Cambridge ,13. Jacobi. fol, 66. 


Oftor K. Nafter of M. Colledge,, and the Fellows 
17. Eliz, grant to the Queene , reſerving rent, 


upon-condirion to grant oyet, which 15 done accorg- 


ingly, the Jory finde 13. El/iz. of Deanes and Chap: | 
rers, and if Eliz. of Contirmations, a fine with Pro» - 


clamations is levyed, and five yeares paſſe : DoQor 
K. dyeth, the ſuccefſovr accepts the rent, and within 


tive yeares afcer his Eledtion enters , 2nd he and the. 


Fellowes demiſe to the Defendant. And Judgement 
given for the Defendant. 

1. Reſolved, the Maſter and Fellowes are reſtrai- 
ned by che Starute of 13. Eliz to grant to the Qyeene 
for the Q: is a Parfon within the letter of the Scatute, 


and if he {ſhould be exempted, this ſhould be by.con- - 


ſtro&zon of Law, which cannot be. 

1.' Becauſe a general Statute far maintainance of 
Religion and goed literature, and reliefe of rhe poote, 
binds the K although he be rot named : and it ap” 
peareth by the S-acute of 1. Eliz. that the R. is in» 
cluded wichin the words Perſon or Perſons , for there 
he is exempred, 

2. Becauſe the S;atute is m2de to. ſyuppreſle a tort, 
therefore the Sctatrte of Donis hinds him. 

2. A Srafure made to performe the intent « \ che 
Donor b'nJs the K. without being named, as the Star 
rutc of Donis, 


4. The Maſter and Fellowes are diſabled to erant; | 
s, The, | 


therefore the Re cannot purchaſe of them, 


432 bbs calldee Cop. kib.1 In, F 


'F Lib.1t. 2Magdalen Colledge Caſe. 433 


' .* $. Theintent is to be obſerved, which was to con” 


\ Inrollmenr, this Statute aiderh nor 


, Law to grant, as here, nor of 


vey by the Queene to a Subje, and ſo-to make he* 


_ dn inftrumenr ot wrong, as one who holderh of the 


Biſhop grants to the Queene to regrant to a Corpora- 


' tion by Covin, to take away the Seigniory of the Bi- 
. ſhop by extinguiſhment, and to make an evaſion our 


of che Srature of Mortmaine , this Patent ſhall be re- 
pealed Fure regio, ſo here: and this AR extends to a 
Corporation not incorporate by fuchi names as are in 
the Starate. Ne Sr os | 

2+ The Statute of 48. Zliz. c.2. doth not confirme 


- this grant, for it is our of the words of the Statutes, 


becauſe ir is not. made upon confideration, and here 
the reverſion of the rent is not conſidered, . becauſe 
the Queene was to grant it before the cent be dne ; 
2. grants to-the RK. may be void or voidable. 

7. In reſpe& of the Grantor, as if an Infant. grant 
unro him. | net $9 

2. In reſpe& of the thing granted, as ifa Founder- 
ſhip be granted. _ | ES 

3. In reſpe& of the eſtate, as taile. 

4- In reſpe of the grant, if ir agree not with the 
foles of Law. &' 

gs. In refpe@ of omiſti 


any circymſtance, as 
nor grans of the firſt 
forr, for jr doch not inable perſons diſabled” by the 
chi ſecond ſort, but con- 
firmerh grants of Tenant in taile, becauſe he was a- 
ble to' grant, bur aides nor grants of the fourth ſort : 
For, fue malo ſutat inchoata principio vix eft, o5c. bur it 
aideth granrs of the fifch ſort. | 
3. Ar the, time of the ſaid Sratnte this grant need- 
ed no confirmation , becauſe Door R.. the Maſtes 
was living: ' OM | 
3. The fine and Non-claime doth not barre them. 
I, Becauſe although ir _> -_ a conyeyance made 


"A34 Lewis Bowles Caſe. Lib.11,” Wy 


by them , yer it. was ſuffered by them within the 
words of the Statute» . * | | 


2. Door K. nor any in his time cannot miake his 


daime, and claime was made within five yeares after 
his death. © | 


* 4- Acceprance of the rent doth not barre them, ' 


becanfſe jr 1s a body agregate of many, and accep- 
tance by the Maſter fole, doth not barre all, and the 
rather being without deed: And judgement given, 
Ruod querens nil caperet per bill am. 


"Lewis Bowles Caſe, 13. Jacobi. fol. 79 . in Trover and 
i” © Corrverſion. | 


I B. Covenants to ſtayd ſeiſed to the uſe of him- 

ſelfe an& his Wife for life , without impeach: 
ment of waft, the remainder to their firſt, ſecond, and 
third Sonne, ſucceſſively in raile, the remainder to the 
heices of. their two bodies, the remainder over, they 
have ifſue 1.” T. B. dyes, the ifſue dyes, the Winde 
bloweth downe a Barne, parcell of 8c. and the Tim- 
ber in.the Ccunt mentioned , was parcell. of that 
Barne, the Feme cariyeth rhe Tin-ber out of the 
Mannor, be in remainder gflignes by fine to the Plain- 
tifte, the Feme dyeth, the Plaintiffe brings an Action 
of. rrover and converfion agair.ft the Executors of 
þ-- Feme; and judgen ent given againſt che Plain- 
tiffe. 

1. Reſolved, untill the birth of the iffie, T. B. and 
his Wife have an eſtate taile executed, bur afrer this it 
i divided; and they have for lite,the remainder tothe 
ifſve in raile. -, — 

2.. Tenant in taile afier poſſibility had a greater e- 
ny as to the quality, then Tenant for life ; There- 
. Tore, | 

_ 1: He fhall not be puniſhed for waſt: = 


\ 


T Lib.t1; Lewis Bowles Caſe. \.. A3s | 


2. He ſhall not be compelled toarrorne;-::- 

3* He ſhall not have aide. ; k <Q IK! 

4- Upon his alienation a Gonfimili caſu, lyeth not. 

5. After his death intrufion tyech noe-+ 

6. He may joyne the miſe vpon the mere right. . 

75. Heſhall nor be named in an Aﬀtion;for, or- a- 
gainft him, Tenant for life , bur noc as to the quanti+ 


ty, therefore his feoffement is a forfeiture, reſceit ly- 


ech upon his defaulc, and exchange by him , and Te- 

nant for life is good. % 

. 3. The Feme is not Tenant in taile 'afrer poſhthi- 

lity, Sc. for. this. muſt- be: a-remainder of'an eftate 

raile by aRt of God, and not by limitation of the 

party: and although ſhe be Tenant in raile after po(-__ 
fibility of the remainder, this:doth nor extinguiſh the 


_ eſtate for life, becaufe it is not a greater-eftate. 


4- She ſhall have the priviledges of Tenant in taile, 
after poſſibiliry, for the inheritance which was ir her, 


' and becauſe ſhe is Tenanr in taile afrer poſſibility of 


the remainder, alchough ſhee cannot claime it in poſ- 


- . $. If Tenant for life or yeares' cut Trees, or pro-, 


ſtrate Houſes , the Leffor ſhall have the Trees and 
Tymber, for the Leſſee had them onely as things an- 
nexed to the Land, and he ſhall not have a'grearer 
intereſt by his rortious ſeverance, bur he ſhaſj have*s 
ſpe. jall <-F o in the Tymber blowne downe, to 
build againe withall. -  . 274” LY Fe, 
* % The Law giveth many priviledges to a Manſion 
7. The Leflee without impeachment of waſt ſhall 


| have Trees which he cats, for wichour impezehmenr 
_ of waſt, is as much as withopt demand for waſt done, 


atherwiſe jt is, if ir be withom, impeachwenr, 8c. by 

Wwaetmdp 7, oh 

. 8. The priviiedge of without impeachment of waſt 
| F f.2 


4326 TheCaſe of 'Mohopolies. Lib:xr, 
is annexed 29 the eſtate, thereſore if he accept'a con- 
firmarion Ber a greater eſiane > 'Or- affigne over, it is 
PONe«:: 

9. If L4G are blowne vos with the winde, the- 
| Leg impeachment of waſt tha} havethem ; 
tþeref 6s he hn Sony _ _ Io __ 
Mm Gl [| Of? £& Et 


7 The Caſe of Aagelier,/ 4. 44: El. for "” 


£ i He Qztene grants /t5one of the Privy Chimber, 
_*.::4he;ſole —_— aud; i mporrarion of Cards, this 
grants void. © 

..-;Fhe Sant of makibe of Carts is void ::For, 

14; All Trades are: for:the pablque good, for the 
exerciſe of Youth.n labony,- and thereſore'it cannor 
be appropriated ro one ſolely. 

1:24 :A-Monopoly had _ incidents agairft the 
weele ptthlique. + {+ 

cl; Railing of the-price./+ 

ny The Comimodiry is not fo well made. 

3+ 'Thesmpoveriſhmg of: poore Arriticers. 

';3- -Th£Qz;is deceived im her grant , becauſe fhee 

i 0 be for che publique good : Ic prohibits 
tem who bave $kill ro make Cards, and giveth \Li- 
cenſe. to jone of the. privy Chamber, who had nor kill, 
3nd rhe-K,:cannor ſupprefſe Cad- playing, becauſe 
1s not Malum in ſe, and no Trade. may be prohibiced 
but by Partiament: * , - 

2. The Licenſe of ;mportation of Cards is voyd, 
beipg //withour limication-or- ſtint, for the Q. may 
d:-{peace ;with-the.Sratnte 3. E, 4. c-4- which dah 
prohibir jr, but that ovght co be with limiration. 

Nota, The K. that now is in a Booke,-Printed, 
15 1 0. hath publiſhed, thac Monopolies a: e againſt 
Law, and commanded no Suitor to preſume to move 


- 6 4 p 
+ td 7 + 
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' Lib. x1. Earle of Devonſbires Caſe. 437 


him for the granting of chem : But admitting the 
grant good in the jm at: barre, the Plzinriffes Tole 
remedy had been that which 3. E:. q- in: ſuch caſe 
giveth, and that ought to be purſued ; and judge- 
ment entered , Nued en ml caperet prota 4 


The Eark o Devonſbires Caſe 4 Jacobi fol v9. 


He King reciting that decayed Minatcion belongs 

ro the Maſter of the Ordinance, grants'.it unto 
him who-ſells it, and dyeth, his Executors arecharge+ 
able to the'K: 

1::;Refolved, this cannot be:deimed 2irfats of the 
Office, becauſe it was erefted but in 35. H. 8. - 

2: The grant is void , becauſe ir was _ a ſug- 
geſtion, that ic was due to >him-: ../- 

3- Alchough the Teftator oY all them to his 
owne uſe," yer he:ſhall be accountable ro;the' K: for 
the Law will make a privity, as if any man-'taketh the 
K' goods, he ſhall be charged in an Accompr, for the 
K. is nat hound to charge any man''as receivor , bur | 
generally,. and otherwiſe the'King may: looſe them by 
his dearb,! and although the-Kings goods came nor to 
the hands of the Teſtacor, yer he ſhall be charged if 
” Were: 4'Meanes of the Kings damage- and preju- 

Ice? 7 ; 
In Sir W. M. Caſe it was reſolyed , Tharno Offi 
cer of the K. can diſpole of any part of the K. trea- 
ſure, for the profit or honour of the K. without war- 
rant under the great or privy Seale, and after the Ex- 
ecutors farisfied the RK. for rhe ſaid Munition. 


Ft 
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438 James Bagger Caſe. 

ad pt maniigt; /; 25 IS T ' —_—_— -:1* wot | 

James Baggt Caſe ,. 13. Jacobi, Banco regis; fol. 93. 
\ In reſtitution. Yee 7 7%. 98 


1R Eſolved, that to the. Kings Bench authority be- 
longs not onely to corre errors in judiciall 
| proceedings; but other errors and miſdemeanors ex» 
rrajudiciall, rending to 'the Breach of the peace, or 
oppreſfian. of the Subjedti: 2 | 
-:2- Cauſes of disfranchiſement ofa Citizen ought 
to beads againſt his duty and Oath, þnr 'words a- 
gainſt a Chicfe Magiſtrate are not, bu- may be of the 
g60d behaviour, and-ſobf an attempt without an at 
Gone. 3 Ai 5 i "251 7 $4 = 
* 3. :A.. Citizen cannor be disfranchized without 
Chartar of preſcriprion,ithe be noc convicted by dne 
courſe of law, as if he be atrainted of forgery,perjury, 
or cotiſpuiacy at the Kings ſuire, or of any/ochey crime 


. 


whereby he'becometh infamous. <- 

4 If a:ciciten is disfranchiſed and hath a writ of 
reſtitution, and they rerurne ſufficient cauſe; which 
is falke;a wririto reſtore/him ſhall not be awarded, but 
he may have a fpeciall Action upon the Caſe. | 

\ '$.. Sacharerutne ought ro be cerraine,' becanſe 
the party cannot have ay an anſwer unto it; and after 
the court awarded a Writ to reſtore the ſaid I B.and. 
ſo he was accordingly. - LN CENT” 
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An Exact Alphabeticall Table - 
of the Reſolutions and matters 


Contained in theſe Eleven 
Bookes of Reports. 


- 


, A 


Ction of the Caſe where it heth for diſparage- 
Roy ing the Plaintifes Title.  Pag.17.108,i og 
75,9 where aman ſhall nit have it, althiugh in 


JS ER Abeyance , ſee Remainder. 
Attornement by one Foyntenant onely , where good , and 
where not. ; | 39 
Attornement, what it is, and what a4 amounteth there- 
unts. 39, 40 
Averrerent in what caſes"it may be admitted. . 44-155. 
65th | 187. 208 
Adminiſtration may be committed to the father or mother 
- _ as next of kinne. : 72 
Advantage « man ſhall not have benefit thereby of his owng 
a a 72 
Acceptance of rent by leſſor, having cauſe of entry , but no 
notice, 79 


Acceptance of rent where it barreth a man of areentry 80,81 
Acquittance where it barres all atrerages due before. 81 
Acquittance ,wbere a man is not bound to pay withont 2.ibid. 
Acceptance by whom and of whom a barre of arreares. ibid. 
. Aﬀts legull mixt with fraud are wrtiows. 3z 
" Averrement of fraud may be taken by 29. Elizz and EN 
_ Eliz. 9 


Eli 
| Ff4 Accth- 


An Alphabeticall Table. , © 


Accepunces we Collateral ſatisfaFien no barre of right A ; 
Accord with ſatisfaBtion a good plea i in perſonall ations, Fo 


. not im reall. ibid. 
Agreement to Dower ad oftia Eccleſiz,or ex afſenſu,g5c. 
a good barre in Dower. ibid. 


Attions of the Caſe for ſlaunder from p. 101. to 111. 
Two things requiſite to have an adion E ſtaunder, 107 
Sermo relatus ad perſonam intelligi debet de condi- 
tione perſonz, log 
Verba accipienda ſunt in mitioti ſenſn. 116 
Three Incidents to a Defamation in the ſpiritual{ Court. 111 
Appendant, what things may be to others, they muſt agree in 


qualinte. 132 
je ale, and Count therein where it is good. 135 
What plea 7s a good Barre therein. ' Ibid. 


Appeale muſt be brought within a yeare after the death. 137 
 Aionof aſſumpſit lyeth for a failer at the firſt day , but wt 


debt. B84 
Atin of the Caſe where it Jyeth for negligence. 176 
ye during minority, may not ſell goods but for ne- 
te. 189 
Adnoniffeation by the Biſhop where wojd, by the Archbiſhop 
onely woidable. * ibid- 
ATions two dejending for the ſame thing, where good, and 
_ where not, 205 
Amends cannot be tendred after Cattle impounded, nor to the 
Bailife. 212 


Award muſt be certeine, and betwoa the parties onely. 2'4 
No aſſignee. in law, where there is an afſi tgnee in fat, , 224 
Arbitrement muſt be delivered to all the parties. 228 
Aftion of the Caſe tytth not for ferer by Canyes , but be 
may kill them, . docc o6 OP 
_ what Inriſdi&ion be hath. 224 b+ 
Age wheye it is grantable. 4 
_ rator ſells goods, adminiforaton Th "repealed, EE 7 


= > > » >. => 


"bv mA ohaberieall * Table. 


1 At rranſnor and locall where they muſt be done in cnve- 


nient time. ' 2695 
Where they muſt be haſtened by requeſt. . ibid. 
Alivi, and the conſtrufion - thereof in the grant of 4 rent 

charge. 258 
Accord with ſatisfation where it is 4 good plecs ;- - a. 

Arreſt, and the duty of the Officer therein. \_ - .. 260 
Arreſt by a famed « attion not lawfull. ' . 262 
Adminiſtration where general, and where ſpecially drver- 

ſitie. . . 266 

Attornement where requiſite. 256 


" Attornement in law by one who cannot expreſly attorne, ibid. 


Aﬀtion where it may be brought in either County dt the - 
#jon of the Plaintifſe 
Anmity granted to one and the heires of his body, he hab 


not fee. 286 

_ of Parliament, who muſt concurre to the making there- 

. 292 

An againſt "an Innevkeeper for goods boft muſt have 70 

' Requiſites._ - ' 293 

Aſſizes, two manner of them at the common Law. 296 
In Aſp 22 af 4 new Office the profit thereof muſt be fhew- 


296,297 
Py" where one may appeare by him,and where nat. 299 
Accruer, foure things requiſite thereunto. 


0g 
petals is cm mermaundeble,. but then the bond is forfeit» 
ted 


In _ reall upon ts ee Writ leth pon feel 44 
Hes. 


In attons perſonal ong may comprehend ſeverall torts, ibig. 


Award, where well made. __ 
Audira quzrela, where it is maintainable, © 321 
Averrment of other uſes where it may be made. -33l 
Avowry upon @ meere ſtranger, what remedy for the terror 

diftremed.”* - 334 


Authorities where they may be dane by Attourney, 348 
DT accord, 


< = 4 a 
| 


An: Alphabericall Table, 


Attord, where it is a good plea » _—_ what requiſite there: 
unto. . 349 2350 
Attornement, where it ſhall binde an : Infant. 


_ Aﬀion of the Caſe againſt Executors for the Teſtator; / 


332 
Adminiſtraitix, a plea by her hug be certeine. 3 -N 
Avowries, foure manner of them 367 
Attaim, where it heth by 4 Pranger to the iſuee 413 


Aion where it ſball abate in part , and where for the 


whole. q26 


AZtions vi 8 armis, the body was ſubje# to Impriſenment in 
| Frey at the common Law , and ſo in debt at the King 

utte 6) 
Audita quzrela heth for the heire before execution ſutd. z8 


DB. 


Pre of an eſtate tqjle , although the remainder in the 


King. 22 
be a ſs upt grant goods after a Commiſſt on awarded, it is 


24 

What powder the Commiſſioners have by the 'Statute of z 
IZo | fol 

That A# giveth beneflt to ſuch 8s will come itt, and not ih 
them that refuſe. . ibid. 

The Biſhop is Patron of all Prebends of common right. 82 


Bifho 7h, donative by the King orig.nally. © ibid, | 


Bur ary what a amounts thereunto. + 135 
Burglariter, is vox atrtis, it cannot be otherwiſe expreſſed.ib, 


- Biſhop muſt ſhew the cauſe of refuſing a Clerke. 203 | 


By-lawes by Inhabitants where good withour cuſtome , vn 


Where not. | 
ay of the greater part where it ſþall binde the reſt. id, 


Law to impriſon for not paying an afſeſſement , ps 


as one Aion when a barre In another, good he Z 
fries. w_ 24%, #49, 
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Ani Alphabeticall Table. 


Bill-of Reviver wpon a Bjll | Reviver not ſuffered. 28g 


Barretor whoſball be ſaid to be 294 
Baron and feme tenants in ſpecial taile » ſhee is within 32. 
H. 8. C. 28. 304 
Bargaine and ſale, what words with conſideration amount 
thereunts. 310 
Barre inſufficient and where. | 318 
Pargaine and ſale by the heire after livery rendered is 
good. 329 
; . 


(Donn recovery by tenant in tatle bindeth both the re- 
maingenand reverſion, «nd all leaſes, charges,” (oc 
granted&yleither of them. 

G_ of Femperuity repugnant, impoſſible, and ac 


A Confemato to feofſe upon condition, deth not tolle the a” 
dition, otherwiſe it is where no expreſſe condition 7s. "IT 
"Contingency : See Leaſe. 


' Covenant when certeine, and when not, 4 diver. ; I4 


Courſe of every Court is as 4 Law. 22 
Copihold by what aft it is extinguiſhed. . 2 ubid. 
Colledge or Religious Houſe, whe re grven to the King of - 

_ E.6.0r byz1.'H. 8. 


What aft by the is . & ation 0 the Condition 
ms pdt mak feaffor is 4 diſpenſation of ” 


"Ibid. 


When this wird Proviſo maketh T Condition , : three "NS 


We t0 


No i play pointed Law in « Deed 1 for «Go 
ibid; 

Where by.« fre a Condition or rent is not raken away. 

Crueqant and agreement of EY power i hk. 


A 


An Alphabeticall'Table. 


A Condition within what time it muſt be perforined, and | 


where it may be haſtened by-requeſt, and where the feof- 
Te bath time | during. life 3 ſeverall good drverſitie ſee 
there. 44 
Chattells, 9s Obligations, QFc. are forfeited by atinder wn 
eutlary. 
Copiboldeeſtate for life is' within 31. H. 8. of Monet 


C tba the Leaſe ſhall be void , where it —_ 

made good by acceptance. 0 
Corporation remaineth, notwithſtanding a ſurrender of their 

Church. 83 
Otheiwiſe three Inconventences would enſue. ©... ', "*y, 
Covin, the author thereof ſhall not take advantage of i it. -89 
Conſideration of natuve 1s not givd within 4gi:Bht.c.s. 89 
Copibold-caſes, and the learning thereof from:yy. \n111.t0 129 
Their deſcent according to the Common Law , but no collate- 


rall qualittgs, \. 1 TI2 

| The heave before. admittance __ take the profits, and for 
render. ©," Ibid; 

Adminance. of tenant for bf inures fo him-in- remeinds 

Ibidem- p. 144 

No tcnant by the Curteſie of 4 Gnihuld, without S cus 

ſltome; ,"T13 


If Intaileable by cuſtome i 1; may 3 Hſcontimued;) . ibid. 
Surrender in fee by the hushand:or tenant for hie; 1d diſcon- 


-  rinuance or forferture- tbid- 
 Copibold, deſcent thereof dath nat.tolle entry, +1 0 © 1214 
Copibold, poſſeſſio fratris may be thereof. - hid. 


Copibold eſcheated granted in. fte by tenam for Shergiadaiiy 


Copibolder 7 7s m not ney by the Lord , Fur: by: the euſtome | 


paramount, INATL YI idid. 
Dif may aouks admintances 7 but not romermous 
; P49 »# | 


+ $Y3, Is. 


Severance. of the- inhevinence of the Copibold , mbar 


.. Wrought by it. $16, 117 
| | Th | 
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